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INCLUDING DOMESTIC AND FOREIGN BRANCHES 


ASSETS 

Cash and Due from Banks and Bankers 901,172,805 
United States Government Obligations (Direct Fully 

Guaranteed) 1,988,096,539 
Obligations Other Federal Agencies 40,685,588 
State and Municipal Securities 157,477,345 
Other Securities 41,153,413 
Loans, Discounts, and Bankers’ Acceptances 573,450,840 
Real Estate Loans and Securities 5,463,330 
Customers’ Liability for Acceptances 3,630,239 
Stock Federal Reserve Bank 4,650,000 
Ownership International Banking Corporation 7,000,000 
Bank Premises 38,160,040 
Other Assets 731,142 


$3,761,671,281 


Deposits $3,555,940,023 
(Includes United States War 
Loan Deposit $639,736,171) 

Liability Acceptances and Bills 5,949,927 
Less: Own Acceptances Portfolio 1,492,112 4,457,815 


Items Transit with Branches 9,551,054 
Reserves for: 
Unearned Discount and Other Unearned Income 2,226,619 
Interest, Taxes, Other Accrued Expenses, 7,602,320 
Dividend 3,100,000 
Capital $77,500,000 
Surplus 77,500,000 
Undivided Profits 23,793,450 178,793,450 


$3,761,671,281 


Figures of foreign branches are as of December 23, 1942, except those for 
enemy-occupied branches which are prior to occupation but less reserves. 


$775,828,299 of United States Government Obligations and $13,564,326 of other assets 
are deposited secure $732,519,800 Public and Trust Deposits and for other purposes 
required or permitted by law. 


(Member Federal Deposit Insurance Corporation) 
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Condensed Annual Statement 
November 30, 1942 


ASSETS 


Cash Hand, Banks and Bank $261,884,475 
Government, Provincial and Municipal Securi- 

ties not exceeding market value 581,624,105 
Other Bonds, Debentures and Stocks not ex- 

ceeding market value 33,140,597 
Call Loans 29,791,062 
Commercial Loans 336,514,163 
Bank Premises 13,640,589 
Liabilities Customers under Letters Credit 

and other Assets 35,020,956 


$1,291,615,947 

LIABILITIES 
Capital, Reserve and Undivided Profits $58,843,062 
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OTES, checks, drafts and other classes commer- 
cial paper are the instruments upon which the 
business, banking constructed.. 


knowledge the rules which fix the liability 
parties dealing with these instruments important the 
banker. One obstacle acquiring this knowledge the 
fact that books the subject are invariably written from 
the lawyers’ point view. They are expressed legal 
phraseology and crowded with footnotes and citations. 


Mr. Redfield, the author this book, for many 
years lectured commercial paper before the classes 
the American Institute Banking. That one 
the reasons why has been able make interesting 
and readable narrative subject which, other 
books, scientific and complicated study. 


The book written from the bankers’ point view; 
the author familiar with the questions which confuse 
the banker and has had experience making these 
matters clear and interesting the lay mind. 

difficult adequately describe book this 
character; that why wish send you 
approval. 


The book handsomely bound; contains 527 pages 
including most thorough index. appendix presents 
digest the statutes each state peculiar this 
subject. The price $5.00 per copy delivered. 
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CONDENSED STATEMENT CONDITION 
the close business, December 31, 1942 


ASSETS 


Cash Hand and Federal Reserve Bank $134,838,208.39 
Exchanges, Collections and Other 37,309,868.51 
United States Government Obligations Direct 

Interest Receivable, Accounts Receivable 

Other Assets 1,699,583.21 
Customers’ Liability for Acceptances 92,110.06 
Real Estate Bonds and Mortgages. 3,431,213.93 
Equitiesin RealEstate. 1,059,005.32 
Banking Premises—Equity. 2,024,598.09 


$673,169,484.32 
LIABILITIES 


Outstanding and Certified Checks 14,278,016.16 $628,777,300.97 


Dividend Payable January 437,500.00 
Accounts Payable, Reserve for Taxes and Other 

25,000,000.00 
Undivided Profits 4,532,433.94 42,032,433.94 


$673,169,484.32 


United States Government obligations and other securities carried 
the above statement are pledged secure 
United States Government deposits $99,619,588.43 and other 
public and trust deposits and for other purposes required law. 


TRUSTEES 


Malcolm Aldrich Francis Davis, Jr. Howard Maxwell 
New York the Board New York 
Arthur A. Ballantine United States Rubber Company Harry T. Peters 
Root, Clark, Buckner Trubee Davison New York 
Ballantine President Seton Porter 
John Bierwirth American Museum Natural President, Distillers 
History 
Russell Dunham 
James Colgate Chairman the Board Sage, Sims 
Bennington, Vt. Hercules Powder Company Morris Sayre 
Alfred Cook Samuel Fisher Executive Vice-President 
Cook, Nathan, Lehman Litchfield, Conn. Corn Products Refining Co. 
Greenman William Hale Harkness Vanderbilt Webb 
William F. Cutler New York New York 
Vice-Presiden Brewster Jennings Medley Whelpley 
American Brake Shoe Co. Socony-Vacuum Oil Co., Inc. Guggenheim Bros. 


Member the Federal Deposit Insurance Corporation 


THE Bankinc Law 


Liability Bank Indorser Bearer Paper 


instrument payable bearer when payable the 
order fictitious non-existent person, and such fact was 
known the person making payable. The person making 
payable need not the one who does the actual mechanical 
act drawing the instrument and the intent such person, 
acting within the scope his employment, even though fraudu- 
lently, will attributed his principal. United States 
Bank America Nat. 'T. Assn., United States District 
Court, California D., Fed. Supp. 279. 

The United States employed one Howlett accountant 
the Sacramento office the Department Agriculture. 
His duty was audit, certify and approve for payment claims 
for indemnity made owners cattle condemned and 
slaughtered under the tuberculosis eradication program. 
Treasury checks were issued the Disbursing Officer San 
Francisco for the claims approved. violation the 
prescribed procedure, number blank appraisal forms signed 
the veterinarians who conducted the cattle testing program 
were kept hand the Sacramento office. Howlett secured 
some these forms, completed them with names and addresses 
non-existent persons owners, and filled out and certified 
for payment the vouchers that authorized the issuance the 
checks. 

Pursuant such authority the United States, through 
its Disbursing Officer, drew and mailed treasury checks ad- 
dressed Long, General Delivery, Lodi, California, 
Stone and John Sprague, Box 1676, Sacramento, 
and James Hansen, Room 342, Clunie Hotel, Sacramento. 
Howlett lived 342 Clunie Hotel. secured the other 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §587. 
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checks renting Box 1676 and calling General Delivery, 
Lodi. After indorsing the checks with the names the payees 
cashed the one drawn Long the Sacramento branch 
the Bank America, without any further indorsement. The 
remaining three checks indorsed him, cashed the Capital 
National Bank where had account. The four checks, 
totalling $4,687.44, were subsequently cleared through the 
defendant banks and paid the plaintiff drawee, through the 
Federal Reserve Bank. transactions covered period 
slightly over year. Plaintiff discovered the fraud August 
20, 1936, but waited two and half years before notifying 
the defendants demanding payment. Upon the defendant’s 
refusal pay, the plaintiff took further steps for addi- 
tional two and half years, the end which time actions 
were brought against the defendant banks respectively. 
period five years elapsed between the date the discovery 
the fraud and plaintiff’s efforts assert its rights. 

was held that the California law, providing that 
instrument “payable bearer” when payable the 
order fictitious non-existent person, was applicable 
the facts the instant case. Here Howlett was considered 
the person making instruments payable and Howlett’s 
intention therefore bound his principal, the United States. 
The four checks question were bearer paper, negotiable 
delivery only and therefore the United States was precluded 
from showing that indorsements were forgeries under the so- 
called “impostor its opinion the court said: 

The law California, where the checks were delivered and nego- 
tiated, determines the rights and liabilities the parties. United 
States Guaranty Trust Co. New York, 293 U.S. 340, 346, 
221, L.Ed. 415, A.L.R. 651; Security First Nat. Bank 
Los Angeles United States, Cir., 103 F.2d, 188, 191. 

Under this law the defendants were general indorsers, having in- 
dorsed the checks without qualifications, and such are liable their 
implied warranties unless the checks were bearer paper or, alterna- 
tively, unless the plaintiff from setting the forgeries. 

Section 3090 (3) the Civil Code California provides that 
the instrument payable bearer “When payable the order 
fictitious non-existent person, and such fact was known the 
person making payable.” That the “person making pay- 
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able” need not the one who does the actual mechanical act draw- 
ing the instrument settled. Goodyear Tire and Rubber Company 
California Wells Fargo Bank and Union Trust Company, 
Cal. App. 694, 483; Union Bank and Trust Company 
Los Angeles Security-First National Bank Los Angeles, Cal. 
2d. 303, 355. The intent such person, acting within the 
scope his employment, even though fradulently, will attributed 
his principal under familiar agency rules. Bartlett First 
National Bank, 247 490, 337; American Hominy Co. 
National Bank, 294 223, 128 391; Phillips Mercantile 
Am. St. Rep. 596; Snyder Corn Exchange National Bank, 221 
Pa. 599, 876, 128 Am. St. Rep. 780. See, also, Cal. 
Review 616. the instant cases appears from the stipulated facts 
that the Disbursing Officer who actually drew the checks depended en- 
tirely upon vouchers certified Howlett and countersigned the 
Director and Assistant Director for his authority so. further 
appears that the counter-signatures were routine, that upon Howlett, 
auditor, rested the responsibility for checking and approving the 
claim. His was the operative signature. Under these circumstances 
Howlett might well considered the “person making payable” 
within the meaning the California Code section and his intention, 
therefore, would bind his principal, the United States. These four 
checks would then bearer paper, negotiable delivery only. 

the Disbursing Officer’s instant intent controls, the so-called 
rule” must considered. parties stipulated that the 
Disbursing Officer who signed the checks did not intend make them 
payable fictitious non-existent persons. must, then, have 
intended make them payable real persons who would receive 
them the addresses given the vouchers and upon whose indorse- 
ments they would paid. When Howlett secured these checks 
causing the plaintiff deliver them him through its agency, the 
post office, must considered impostor, under the principles 
laid down Security-First Nat. Bank Los Angeles United 
States, supra, 103 188, and the plaintiff precluded from showing 
that the indorsement the impostor forgery. 

Even neither the foregoing theories were applicable the 
Government might well barred its long delay notifying the 
defendants after discovery Howlett’s fraud. When the United 
States issues commercial paper does the same basis any 
individual and with special privileges. Cooke United States, 
389, 398, Ed. 237. And while will not bound 
the state statute limitations, like any other litigant may 
guilty laches. United States National Exchange Bank 
Providence, 214 302, Ct. 665, Ed. 1006, Ann. 
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Cas. 1184; Ladd and Tilton Bank United States, Cir., 
United States First National Bank Trust Co., 
Supp. 611. Laches valid defense the delay appears have 
prejudiced the defendant. The record shows that the United States 
discovered the forgeries August 20, 1936, and delayed almost two 
and half years before even notifying the defendant banks. Then 
ensued further two and half years before the institution suits. 
While the parties have stipulated that Howlett, called witness, 
would testify that time since discovery his fraud has been 
financially responsible, the Court cannot assume from that alone that 
the defendants’ rights were not prejudiced. Prompt notification would 
have enabled the defendants pursue whatever course each then 
thought possible. This they had right do. 

Nor the plaintiff’s position improved the fact that gross 
negligence its own agents facilitated the fraud. Security-First Nat. 
Bank Los Angeles United States, supra, 103 188. Ap- 
praisal blanks signed the field veterinarians, well blanks 
signed owners were kept hand. Thus the supporting papers 
Howlett needed order pass his fraudulent vouchers bore signa- 
tures that would recognized genuine. The tag book which 
the numbered tags clipped the tubercular cattle were recorded 
was not kept up. The tags themselves were kept supply room 
open everyone. was audit inspection any kind. 
While the Court cannot say that Howlett would not have attempted 
his fraud under other circumstances, clearly found much easier 
transaction are innocent, and the loss must fall upon one, should 
upon the one who law most facilitated the fraud.” Missouri 
Pac. Co. Cohn Co., 164 Ark. 335, 261 895, 896. 

Upon full consideration all the circumstances, therefore, the 
Court finds for the defendants and judgment will entered ac- 
cordingly, upon findings fact and conclusions law. The parties 
will pay their own costs. 


Bank’s Right Set-Off 


The bank the exercise its statutory right may appro- 
priate deposit the payment matured debt owing 
the depositor the bank, may good faith and with 
depositor’s consent appropriate the deposit the payment 
existing unmatured debt, unless the funds deposited 


NOTE For similar decisions see Banking Law Journal Digest 
Edition) §771. 
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actually belonged another, the deposit was known the 
bank special one. Co. First State 
Bank, Supreme Court Oklahoma, 130 Pac. Rep. (2d) 540. 

action against bank for money had and received, 
instituted the holder check drawn deposit which 
was appropriated the bank the payment the depositor’s 
debt, the burden the holder show that such appropria- 
tion was not within the bank’s legal rights. 

this case partnership firm known Newton Lefors 
was engaged the purchase and sale livestock. appeared 
that the firm had agreement with the defendant bank, the 
exact terms which were unknown the plaintiff. Under 
the terms this agreement the defendant bank extended 
credit the firm the operation its business the follow- 
ing manner: the firm was given checking account the de- 
fendant bank and was authorized purchase livestock and 
pay for such purchases checks, properly identified the 
purpose thereof, drawn upon said account, all which the 
defendant bank agreed pay out the proceeds the sales 
such livestock deposited the account the firm after 
such sales. 

September 16, 1937, while operating under this agree- 
ment the firm purchased from plaintiff certain cattle and gave 
plaintiff therefor check the sum $1,913.50 drawn 
said account defendant bank. The firm sold the cattle and 
deposited the proceeds the sale the account with defendant 
bank. check was presented defendant bank due 
course September 22, 1937, and the defendant bank re- 
fused payment. The plaintiff contended that the proceeds 
from the sale cattle purchased from plaintiff constituted 
trust fund the hands defendant for the payment 
the check, and that the defendant appropriated the money 
its own use applying the indebtedness the firm 
the defendant bank. 

the theory trust fund the plaintiff contended 
could recover beneficiary under the alleged fiduciary re- 
lationship existing between the plaintiff and the firm which 
the defendant bank had knowledge. The plaintiff also con- 
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tended that was entitled recover from the defendant bank 
the basis the alleged agreement defendant bank 
extend the firm line credit for the specific purpose 
purchasing cattle for resale under which defendant bank bound 
itself apply the proceeds sales, when deposited, the 
payment checks given the firm for the purchase price 
cattle. 

was held that the trust relationship, plaintiff pro- 
duced evidence from which might inferred that 
such relationship between the plaintiff and firm resulted 
matter law. ‘The transfer the cattle the firm was 
outright sale for which the check question was given 
payment the purchase price. The fact that notation 
the check gave defendant bank knowledge that was given 
payment for the cattle purchased was not itself sufficient 
impress the proceeds the sale the cattle with trust 
favor the plaintiff. Plaintiff would ordinarily merely 
creditor the firm and not the firm’s beneficiary. More- 
over the court found that the alleged agreement between the 
defendant bank and the firm, proved, might have been 
sufficient impress the deposits with trust favor the 
plaintiff, the plaintiff might have recovered thereunder 
contract for the benefit third party. But the evidence 
produced was not sufficient establish such contract. The 
right the defendant bank appropriate the deposit the 
firm the discharge the firm’s indebtedness grew out 
relation debtor and creditor existing between the bank and 
the firm and under such relationship the defendant bank prop- 
erly exercised the right set-off. 

its opinion, the court wrote: 

The alleged agreement between the bank and Newton Lefors, 
proved, might have been sufficient impress the deposits with 
trust favor plaintiff; the plaintiff might have recovered 
thereunder contract for the benefit third party. But the 
evidence produced was not sufficient establish such contract. 

Apparently Newton Lefors conducted their business man- 
ner different from the methods ordinarily adopted firms operat- 


ing business buying and selling for profit. bank did aid 
the firm financing its business, and knew that the check ques- 
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tion was given plaintiff payment for cattle purchased, and knew 
that the account which the check was drawn was maintained 
the deposits the proceeds cattle sales and loans made the 
firm the bank. But those facts were not sufficient support 
inference that any contract existed between the parties other than 
the ordinary contract debtor and creditor that arises from the re- 
lationship depositor and banker borrower and lender. 

Contrary plaintiff’s contention, there evidence that New- 
ton Lefors, with defendant’s knowledge, made the deposits the 
bank for the particular purpose meeting the check question. 
far the evidence discloses, there were restrictions conditions 
placed any the deposits. The mere fact that depositor may 
have outstanding checks drawn against account the time 
makes deposit therein not sufficient restrict the bank the pay- 
ment those particular checks. has been held that such deposit 
made for particular purpose, with notice the bank, the bank 
must apply the deposit that purpose. First Nat. Bank Barger, 
Ky., 115 726. However, the money deposited does not 
belong the depositor, the bank, even the absence notice, 
has been held, may not appropriate the funds the satisfaction 
the depositor’s obligations, unless has altered its position its 
detriment reliance such deposit. Gillett Liberty Nat. Bank, 
Okl. 76, 218 1057. The right the bank approprate deposit 
customer the discharge the customer’s indebtedness the 
bank grows out the relation debtor and creditor existing between 
the bank and the depositor, and reality the right set-off. Id. 

Here the funds deposited belong Newton Lefors; and the re- 
lation debtor and creditor existed between that firm and the bank, 
and the appropriation the deposit the payment the firm’s 
indebtedness the bank was proper. 

Plaintiff cites and relies the rule stated Zollinger First 
Nat. Bank, 126 Okl. 182, 259 141, follows: “The right the 
defendant exercise its banker’s lien the application funds 
held the bank the payment indebtedness owing depositor 
presupposes, first, that the fund deposited the bank the debtor 
was the property the latter; second, that the fund was deposited 
without restrictions, and was not special fund; third, existing 
indebtedness then due and owing the depositor the bank.” But 
such case the burden the plaintiff show that the fund 
deposit belonged him and not the depositor; or, that the 
deposit was special one restricted the payment certain 
claims, including plaintiff’s own, and was accepted the bank with 
such limitations. 

There must indebtedness the time the appropriation, 
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but the requirement that due is, the absenc fraud and 
collusion the part the bank and the depositor, ordinarily mat- 
ter that concerned only the bank and the depositor. there 
bona fide payment the debt out the unrestricted deposit before 
becomes due, third party holding outstanding check against the 
deposit has valid complaint. 

the instant case Newton Lefors had deposit the pro- 
ceeds loan obtained from the bank promissory note. The 
sum was sufficient meet plaintiff’s check and was deposit when the 
check was issued. But before the check was presented, said firm paid 
the note before was due the bank appropriated the deposit there- 
with consent Newton Lefors. least, there indication 
that the payment was other than bona fide one. Before the check 
was returned plaintiff another deposit come the account, but 
that time the account was overdrawn result the return 
unpaid draft drawn Newton Lefors and credited the account. 

Since plaintiff had claim the account other than 
ordinary creditor the depositor, the bank was within its rights 
protect itself against loss. 

the time payment the check was refused the bank noted 

“drawn uncollected funds.” Plaintiff insists that this 
notation was sufficient support inference that the bank under- 
stood that the check was paid out the proceeds the sale 
the cattle theretofore purchased from plaintiff and which had been de- 
posited the account question are that the account was special 
one and limited the payment checks drawn Newton Lefors 
the usual course the business buying cattle. 

The notation may have been sufficient indicate that the bank 
that time considered the check having been drawn some sort 
particular funds, but was not sufficient support inference 
that the funds referred were the proceeds the sale the cattle 
formerly owned plaintiff, that the deposit question was 
special fund restricted the payment checks issued the purchase 
cattle. 


Fraud Payee Impersonator Not Defense 
Drawer Check Against Innocent Holder 


drawer check who deceived the fraudulent acts 
representations payee and induced the payee 
execute, deliver otherwise part with the check, must bear 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §588. 
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the consequences between himself and innocent holder 
for value. Where fraud exists the transaction out which 
the check arises respect the consideration for which 
given, defense against the holder due course. 
Hattiesburg Production Credit Ass’n. McNair. Supreme 
Court Mississippi, So. Rep. (2d) 97. 

this case defendant credit association made loan 
one Dewey Sullivan who represented himself 
Sullivan and forged the name Sullivan the 
application for the loan and the note and deed trust 
evidencing and securing payment the loan. The deed 
trust purported convey the crops and chattels 
Sullivan. Later Dewey Sullivan presented the check indorsed 
with the signature Sullivan plaintiff’s store 
cashed. Plaintiff had been informed defendant’s agent that 
“Dewey” who was Sullivan, needed money pre- 
sented check his company cashed the plaintiff could 
and would all right. Plaintiff acting upon this 
information and that Dewey and Sullivan were one and 
the same person cashed the check for $174.50 presented 
Dewey Sullivan. Defendant credit association later learned 
the fraudulent act Dewey and refused honor its check 
issued Sullivan and demanded that plaintiff make 
good his indorsement the check. 

was held that defendant credit association intended that 
the proceeds the check should paid the person who had 
signed the application, note and deed trust and that person 
was Dewey Sullivan, whom the plaintiff paid the money, 
although represented himself the defendant 
Sullivan. The plaintiff fact acted upon information 
defendant’s agent that Dewey Sullivan and Sullivan 
were one and the same person. The plaintiff acted good 
faith the time paid his money the bearer, “Dewey 
Sullivan,” the check and was therefore not chargeable with 
notice any defect title payee the check. its opinion 
the court said: 


The precise question the liability the drawer check, 
draft, bill exchange, which later endorsed impostor who 


THE BANKING LAW JOURNAL 


has handled all the negotiations with the drawer leading the 
issuance such commercial paper has not been decided this Court 
far any case called our attention the briefs counsel 
concerned. But seems that majority the cases other juris- 
dictions are support the view that where the drawer delivers 
check, draft bill exchange impostor payee supposing 
that the person whom has falsely represented himself and 
that his false representations his ownership authority 
regard the property offered security for the loan considera- 
tion for the paper are true, the impostor’s subsequent endorsement 
the paper the name which the payee described regarded 
genuine endorsement far the rights subsequent parties 
who deal with the paper good faith are dependent thereon. Mont- 
gomery Garage Company Manufacturers’ Liability Ins. Company, 
N.J.L. 152, 109 296, A.L.R. 1224, and annotation page 
1228; supplemented annotation A.L.R. 1326. Missouri 
Company Cohn Company, 164 Ark. 335, 261 S.W. 895, 
railway company issued check impostor supposing him 
one its employees, the check was endorsed the impostor and 
cashed dry goods company. contest between the railway 
company and the dry goods company who must bear the loss, 
the railway company (drawer) was held liable. 

Uriola Twin Falls Bank Trust Company, Idaho 332, 215 
1080, 1083, the impostor assumed the name another person whose 
certificate deposit bank had stolen; and wrote that name 
third person for the purpose negotiating loan the stolen 
certificate; the third person, believing the impostor the person 
whose name was the certificate deposit, and not knowing that 
there was real person that name, distinguished from the im- 
postor, purchased cashier’s check payable the name assumed 
the impostor and mailed him. The draft was endorsed under the 
assumed name innocent purchaser. The contest arose between 
that purchaser and his bank, which, when was discovered that the 
draft had been procured fraud, had charged against the pur- 
chaser’s account. The court after observing that notwithstanding the 
form and parties the action, the determinative factors were the 
respective rights the original and final purchaser the cashier’s 
check upon the theory that the intent the original purchaser was 
make the check payable the impostor, held that the bank had 
right charge against the account innocent purchaser since 
the loss must borne the original purchaser (as drawer), and not 
the innocent purchaser from the impostor. The court said: “Where 
draft made payable and delivered impostor the drawer 
such draft, the drawer intended paid such impostor, and 
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paid, and the draft comes into the hands innocent 
purchaser for value and without notice, the drawer must stand the loss 
between him and the innocent purchaser.” 


R.C.L. 544, stated: the drawer check has 
dealings with impostor who assumes false name, and the check 
intended for the person with whom the drawer dealing, payment 
the check the bank such impostor, his endorsement, will, 
according the better view, authorized and binding upon the 
depositor. principal natural justice that, between two 
innocent persons, the one whose act was the cause the loss should 
bear the consequences. the transaction such case begins with 
the depositor, his duty use diligence ascertain the identity 
the party with whom deals. The bank has right believe that 
the depositor has acted with full knowledge the party whom 
gave the check for the money, and its duty him discharged when 
satisfies itself that the payment was intended made the party 
who presented it. Also such case the intention with which the 
drawer issued the check has been carried out. The person has been 
paid whom intended payment should made. There has been 
mistake fact, except the mistake which made when issued 
the check, and the loss due, not the bank’s error failing carry 
out his intention, but primarily his own error, into which was 
led the deception previously practised upon him. seems difficult 
distinguish upon principle case where the check draft mailed 
pursuant communications from the impostor and delivered him 
through the mails, from case where the check delivered the 
impostor person the drawer, the latter’s agent.” 

The foregoing statement the rule supported great 
majority decisions and has been recently reannounced Am. Jur. 
435, C.J.S., Banks and Banking, 356, 742, with numerous 
citations authorities, being stated C.J.S. that: “According 
the weight authority, where check delivered the drawer 
impostor payee, the belief that the person whom 
whose indorsement will paid, the indorsement such impostor 
not forgery, for the reason that the drawer the check intends 
indorsed the person whom delivers it, the drawee 
bank not liable the drawer his assignee for payment thereon; 
but there authority the contrary. Also, there distinction 
principle between cases where the check delivered the impostor 
person and where such delivery through intermediary, the 
drawer causes delivered him the belief that the 

However, above stated, the decisions upon this question are not 
uniform. There good authority among the earlier cases for the 
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position that bank individual who may cash such check must 
his own peril determine the actual identity the payee. See Tolman 
American National Bank, R.I. 462, 480, L.R.A. 877, 
Am. St. Rep. 850; and Palm Watt, Hun, Y., 317. 

seems however that, according the overwhelming weight 
authority, the rule that when the drawer check, draft bill 
exchange has himself been deceived the fraudulent acts repre- 
sentations the payee others, and thereby induced execute, 
deliver otherwise part with the same, then, between him and 
innocent holder for value, the drawer himself must bear the con- 
sequences. That say where fraud existed the transaction out 
which the instrument arose respect the consideration for 
which was given, defense against holder due course. 

Applying the rule the facts the case bar, will noted 
that the appellant intended that the proceeds the check question 
should paid the person who had signed the application, note and 
deed trust, and that person was Dewey Sullivan, whom the 
appellee paid the money, although represented himself the 
appellant Sullivan. the real Sullivan had received 
the check through the mail and converted his own use, would 
have been personally liable the appellant for the amount thereof, 
but the appellant would have had security for its payment for the 
reason that had not signed the application, note deed trust. 
Moreover, before cashing the check, the appellee McNair had gone 
with Dewey Sullivan the local agent have the latter 
identified the borrower the home office the appellant 
Hattiesburg for that purpose, his belief that the bearer the check 
was the same person Sullivan, the purported borrower, would 
have been and while also true that the appellant while 
intending that the signer the application, note and deed trust 
should receive the proceeds the check, likewise intended that such 
person should the one who actually owned the property offered 
security, the fact remains that the fraud existed from the inception 
the transaction and had been perpetrated upon the appellant 
before the check was ever presented the appellee for payment. 
Moreover, the authority the local agent make representations 
the appellee McNair behalf the appellant the identity 
the borrower not challenged, and deem the fact one 
importance that such agent asked the appellee cash the check 
question for the borrower, stating the time that was his under- 
standing that Dewey and Sullivan were one and the same person. 

Section 2715, Code 1930, the Negotiable Instruments Act, 
provides that: “To constitute notice infirmity the instrument 
defect the title the person negotiating the same, the person 
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whom negotiated must have had actual knowledge the infirmity 
defect knowledge such facts that his action taking the 
instrument amounted bad faith.” 

are the opinion that under all the facts and circumstances 
the finding the fact the chancellor that the appellee was acting 
good faith within the provisions the foregoing statute the 
time paid his money the bearer the check sustained the 
evidence, and that the decree the court below should therefore 
affirmed. 


Liability Bank Commercial Depositor for 
Payment Forged Checks 


bank under obligation its depositor use care 
scrutinizing checks paid, discover forgeries and render its 
accounts prevent the perpetration fraud upon its de- 
positors. bank, before paying forged altered checks, 
can proper care and skill detect the forgeries, then can- 


not receive credit for the amount such checks, even the 
depositor omitted all examination his account. Negligence 
bank failing exercise due and reasonable care de- 
tecting forgeries precludes the bank from asserting its de- 
fense payment forged checks, the subsequent negligence 
the depositor failing perform his duty examining 
the bank’s monthly statement and cancelled checks with rea- 
sonable care and reporting the bank reasonable time 
any errors mistakes. Basch Bank America National 
Trust Savings Ass’n, District Court Appeal, California, 
129 Pac. Rep. (2d) 742. 

this case plaintiff, doing business under the name 
Basch’s Pharmacy maintained commercial account the 
name the pharmacy with defendant bank. May, 1938, 
plaintiff hired one Lahr part-time bookkeeper. Between 
November 1938, and September 11, 1939, Lahr forged 
plaintiff’s name series 127 checks payable himself, 
all but four which called for payment $37.50 each. Lahr 


NOTE— For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§560, 561, 562. 
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cashed the checks various places, and due course the checks 
were presented the main office defendant bank and paid 
out plaintiff’s account. Plaintiff did not examine check 
the defendant bank’s monthly statements cancelled checks; 
delegated this duty Lahr and thus plaintiff did not dis- 
cover that any his checks were forged until September, 
1939. Plaintiff, upon discovery the forgery, notified the 
defendant bank and demanded that make good the total 
sum paid out the forged checks. Defendant bank refused 
pay plaintiff amount forged checks after investigating 
the matter. Plaintiff brought this action recover $4,740, 
the total amount the forgeries. Defendant bank con- 
tended that plaintiff was negligent failing examine 
check the defendant bank’s monthly statements and his can- 
celled checks, and also for entrusting his banking affairs 
Lahr without making any inquiries his reputation for 
honesty and integrity. the trial plaintiff produced only 
the forged checks. 

was held that the plaintiff’s negligence 
failing examine check defendant bank’s monthly state- 
ment and cancelled checks the defendant bank although main- 
taining elaborate and detailed system for the detection 
forgeries its banking rooms, nevertheless was self negligent 
not having detected the forgeries the checks. However, 
the court held that inasmuch the bank was not afforded 
the opportunity presenting testimony concerning the possi- 
bility non-possibility detecting the forgery the forty- 
four checks which were missing, and thus show that was free 
from negligence honoring them, and view the fact that 
the loss these forty-four checks was due plaintiff’s negli- 
gence not supervising Lahr’s actions, the defendant bank in- 
sofar the missing checks were concerned was entitled the 
application against the plaintiff the doctrine equitable 
estoppel. The plaintiff’s negligence the instant case could 
available defense defendant only the defendant 
could show that was itself free from negligence failing 
exercise reasonable care detecting the forgeries. The burden 
proving due care rested with the defendant bank and upon 
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the evidence was established that the exercise proper 
care and skill the defendant benk’s employees could and should 
have detected the forgeries. its opinion, the court said: 


The law governing the relative rights, duties and repsonsibilities 
bank depositors and banks cases forged checks set forth 
Glassell Development Co. Citizens’ National Bank, 191 Cal. 
375, 216 1012, 1013, 1472, follows: “As between 
the bank and its depositors the payment forged altered checks 
made its peril and cannot charged against the depositor’s 
account unless some negligent act conduct his has contributed 
induce such payment—the bank itself being free from negligence, 
unless his subsequent conduct relation the matter 
upon equitable principles estopped deny the correctness such 
payments. Otis Elevator Co. First Nat. Bank, 163 Cal. 31, 124 
683. And the weight authority, and perhaps reason, 
supports the view that when depositor’s passbook has been written 
and returned him with cancelled checks which have been 
charged his account, his duty examine such checks 
within reasonable time, and they disclose forgeries altera- 
tions report them the bank, failing which cannot, his 
failure results detriment the bank, dispute the correctness 
payments thereafter made similar checks. 687; Cali- 
fornia Vegetable Union Crocker Natl Bank, Cal. App. 743, 
174 920; Morgan United States Mortgage Trust Co., 208 
462. rule, however, assumes that the bank itself has not been 
guilty negligence making the payment, for when the exercise 
proper care could have discovered the alteration forgery, 
must bear the loss notwithstanding that the depositor failed his 
duty examine the accounts.” (Citing numerous authorities from 
other jurisdictions.) The court then goes quote approvingly 
the following from Ruling Case Law (vol pp. 537, 538): “The 
majority the suits brought depositors recover payments 
made forged fraudulently altered checks, result from the crimes 
some trusted employee the depositor, and usually the court has 
deal with long series successful forgeries. such cases, after 
his passbook has been balanced and returned depositor with any 
the forged fraudulently altered checks, the authorities prac- 
tically agree that the absence negligence the part the 
bank the failure the depositor notify the bank within reason- 
able time that such checks have been forged fraudulently altered 
will, the delay caused his negligence not using care and dili- 
gence examining and vouchers, giving notice, 
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had discovered the forgeries, constitute defense the bank 
the depositor’s suit for the money subsequently paid out similar 
care scrutinizing checks paid, discover forgeries and render 
its accounts prevent the perpetration frauds upon its depositor. 
And the bank’s officers, before paying forged altered checks, 
could proper care and skill have detected the forgeries, then 
cannot receive credit for the amount these checks, even the 
depositor omitted all examination his account. every case where 
suit brought depositor recover from bank money deposited 
him, which the bank has paid out otherwise than corformity 
with his orders, and the bank sets the defense that neverthe- 
less entitled charge the depositor with such payments, because 
conduct the depositor subsequent such payment, the pre- 
liminary question determined whether the bank was was 
not guilty negligence making the payments. 
gent, its officers are found have failed exercise due and rea- 
sonable care detecting the forgery fraud, then the subsequent 
negligence the depositor, his failure perform his duty examin- 
ing his pass-book and vouchers with reasonable care and report 
the bank reasonable time any errors mistakes, will constitute 
defense, and generally question for the jury whether the 
bank was negligent paying forged fraudulently altered check.” 


The subject treated more fully and additional and later authori- 
ties are cited American Jurisprudence, pages 364-371, and many 
the legal principles above stated are found Union Tool Co. 
Farmers’, etc., National Bank, 192 Cal. 40, 218, 424, 
also the earlier case California Vegetable Union Crocker 
National Bank, Cal. App. 743, 174 920, 923, wherein 
pointed out that what said concerning the duty depositor 
examine his balanced pass-book applies with equal force the 
modern statements furnished bank its depositors from time 
time balancing their accounts and returning the canceled checks 
them. 


The application the foregoing legal principles the undis- 
puted facts here presented demonstrates beyond question that plain- 
tiff was guilty negligence not only failing exercise ordinary 
care and common prudence entrusting Lahr with his banking 
affairs, but failing perform the duty imposed upon him 
law examine his canceled checks and the bank’s monthly state- 
ments check the same with his own books account. this 
regard the record shows the following: Lahr was stranger plain- 
tiff when hired him, and plaintiff asked him nothing about his 
antecedents previous employments. hired him, salary 
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$25 month the recommendation his, plaintiff’s nephew 
whom Lahr had been employed for short time. But immediately’ 
upon the discovery the forgeries plaintiff learned that Lahr had 
previous criminal record forger and embezzler; that had 
served several jail terms therefor, and that the very time plain- 
tiff hired him was posted police headquarters wanted 
the state division criminal identification parole violator after 
having been convicted forgery Dorado County. Furthermore 
was revealed that prior obtaining employment with plaintiff 
Lahr had been dismissed from other clerical jobs San Francisco 
for reasons showing want confidence him. fact soon after 
entered plaintiff’s employ cashed fictitious check with plaintiff 
drawn Indiana bank, which plaintiff compelled him make 
good; nevertheless plaintiff continued him his service. Among 
the duties plaintiff assigned Lahr when hired him were pre- 
pare the bank checks for plaintiffs signature, keep certain books 
account connection with the bank account, and upon receipt 
the montly bank statements and canceled checks check and re- 
concile the same with plaintiff’s books account. The leaves 
the checkbooks used plaintiff consisted three checks attached 
stubs, the checks and stubs bearing corresponding printed consecu- 
tive numbers. The name and address the pharmacy was printed 
the upper left hand corner the checks, the name and address 
the bank the lower left hand corner, and the lower right hand 
corner was printed “Basch’s Pharmacy,” with printed line for plain- 
signature. One the books account plaintiff required Lahr 
keep was “combination cash journal and bank account.” leaf 
thereof was divided into columns; and one the double columns 
entitled “Bank” Lahr was supposed enter the dates and amounts 
the bank deposits, and the dates, amounts and numbers checks 
drawn against the deposits; and enter the total amounts the 
deposits and withdrawals the bottom each column. Being thus 
entrusted plaintiff with his banking business, Lahr was able 
carry his criminal enterprise without detection the following 
manner: would extract whole page blank checks from the 
checkbook and destroy the stubs; would then place piece 
carbon paper and canceled check bearing plaintiff’s genuine signa- 
ture over the blank check and trace the genuine signature with pen- 
cil; then trace the carbon impression Basch’s signature with pen 
and ink and afterwards erase the carbon marks from the spurious 
checks and any pencil marks from the canceled checks used for tracing. 
Thereupon filled the body the check, making payable 
himself. But made entry the forged checks cash 
journal and bank account; and upon receipt the bank’s monthly 
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statements and the accompanying canceled checks immediately 
sorted out and removed from the package canceled checks all 
those that were forged, some which destroyed, and after reconcil- 
ing the genuine checks with the stubs and the entries the cash 
journal and bank account which had listed only the genuine 
checks, entered false totals the bottom the column and 
the checkbook correspond with the balances appearing the 
bank’s statements, placed the genuine checks back the envelope 
and marked “O. K.” 


September, 1939, Lahr gave one the forged checks for $37.50 
airline company payment his fare Los Angeles, telling 
the company was his salary check. After the plane took off the 
company phoned Bach’s pharmacy verify the genuineness the 
check and was informed plaintiff that the check was forgery and 
would not Upon the arrival the plane Los Angeles 
Lahr was told had passed bad check and made good the 
amount the company and was allowed depart. Immediately 
upon receiving the phone message from the airline company plain- 
tiff, with the assistance the police and accountant, investigated 
his bank statements, canceled checks and books account, and the 
investigation once revealed the other forgeries. the meantime 
notified the bank thereof. Lahr was subsequently arrested and 
sentenced imprisonment the penitentiary. gave his testi- 
mony the present trial way deposition. 

Lahr cashed four the forged checks November, 1938, the 
first for $40, the second for $35, the third for $37.50, and the fourth 
for $27.50; and another January, 1939, for $25. the rest 
them called for the payment each, four being cashed 
December, 1938, six January, 1939, nine February, ten 
March, ten April, fifteen May, eighteen June, twenty-two 
July, twenty-three August, and six September; and each 
them was listed the bank’s monthly statements sent plaintiff 
and all were included the packages canceled checks returned 
him with the statements. the bottom each statement was 
printed “Please examine this statement once. error 
reported ten days the account will considered correct. All 
items are credited subject final payment.” But stated plaintiff 
did not examine check any the bank’s monthly statements 
the canceled checks, nor did attempt reconcile the same with 
his books account the check stubs. left that matter entirely 
Lahr. Under the law laid down the authorities above cited, 
was plaintiff’s legal duty, depositor, do; and obviously 
performed that duty would have once uncovered the 
forgeries, and the discovery the first any them would have 
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avoided repetition. said California Vegetable Union Crocker 
National Bank, supra: “If depositors may regularly frequent in- 
tervals receive their vouchers and notified, was the appellant 
here, reduced balances their accounts banks consequent upon 
the unfaithfulness trusted employees during period nearly 
year, and neglecting exercise reasonable supervision over their 
own business fail discover fraud which has been perpetrated upon 
them and the bank, and may thus leave the bank ignorance the 
frauds thus committed, and charge the bank with the losses thus 
occasioned, then banks and their paying tellers face hard conditions 
indeed. not feel justified establishing any such rule this 
state.” 


Nor does the fact that plaintiff delegated the duty thus imposed 
upon him law dishonest employee serve legal excuse for not 
performing that duty himself, for when the agent whom the duty 
examination entrusted dishonest employee who forgery 
has obtained from the bank funds his omployer, and who does 
not disclose his employer the which would naturally 
have been disclosed proper examination, the principal charge- 
able with such information honest employee, unaware the 
fraud, would have acquired from the pass-book and vouchers. Am. 
1148). such instances,” says the court First National Bank 
Philadelphia Farrell, Cir., 272 371, 376, “the cases hold 
that knowledge dishonest agent fraudulent entries and incor- 
rect balance equally the knowledge his principal, with the qualifi- 
cation, however, that the principal chargeable, not with the 
edge wrongdoing the agent possessed from the fact that himself 
was dishonest, but with knowledge such facts honest agent, 
unaware the wrongdoing, would acquire when examining the state- 
ments within the scope his employment. The dishonesty the 
agent does not change his relationship his principal, and accord- 
ingly does not change the rule charging his principal with knowl- 
edge such facts.” (Citing numerous authorities). other words, 
such cases the mere designation agent discharge the 
duty resting primarily upon the depositor cannot deemed the 
equivalent performance the latter. Leather 
Nat. Bank Morgan, 117 96, Ct. 657, Ed. 811. 


But set forth the authorities above cited, cases such 
this negligence the part the depositor available defense 
the bank only where appears that the bank itself free from 
negligence failing exercise reasonable care detecting the 
forgeries; and Sommer Bank Italy, etc., Ass’n, 109 Cal. App. 
370, 293 98, held that the burden proving the bank. 
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plaintiff’s contention that the evidence shows the bank was negli- 
gent the following respects: That its “system was wrong” that 
gave instructions its employees “relative detecting forgeries, 
handwriting” that assigned duties employees who were not 
competent “to discharge the system set up” the bank; and that its 
employees were negligent the performance the duties assigned 
them. 

There merit first two points. The uncontra- 
dicted testimony shows that the bank’s system scrutinizing checks 
and training its employees that end substantially the same 
that carried all San Francisco banks, and considered 
the established modern system. Briefly outlined, follows: All 
depositors’ accounts are divided into alphabetical divisions and three 
employees, consisting two book-keepers and teller, are assigned 
each division; each whom has been given previous training 
instruction and experience detecting altered forged checks, and 
who have made thorough study the genuine signatures the de- 
positors whose checks pass through that particular division which 
such employees are assigned. When the checks are received the 
bank they are sorted into alphabetical divisions and each check 
scrutinized those employees rotation; first one bookkeeper, 
then the teller, and the next day the second bookkeeper. the 
checks receive the approval all three then charged against the 
depositor’s account the second bookkeeper. scrutinizing the 
checks each employee required examine the signature, the nu- 
merical and the written amounts, and the date; and his instructions 
are that has any reason doubt the genuineness the maker’s 
signature shall once compare the signature the check with 
the specimen signature the maker contained the original sig- 
nature card which kept the swivel file drawer within reach the 
teller and the bookkeeper; and then has reason doubt the 
genuineness the signature must refer the check for final action 
officer the bank. The teller who was assigned the division 
handling plaintiff’s checks had twelve years’ experience that kind 
and for the last four five years had been assigned that par- 
ticular division; and the bookkeepers serving that division during 
the period these forgeries were being committed Lahr were young 
men previous experience ranging from twenty months several 
years the kind work they were assigned perform. 

The evidence does establish, however, that the exercise proper 
care and skill the bank’s employees could and should have detected 
some the forgeries. this respect the record shows that eighty- 
three the forged checks were produced plaintiff the trial and 
were received evidence; that dozen more those produced 
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were shown the teller the division handling plaintiff’s checks, and 
after examining the same admitted that several them bore evi- 
dence forgery, and should not have been honored. Three those 
designated him were the series four forged and cashed 
during the first month, November, 1938; and two them were pre- 
viously honored genuine said teller himself. Moreover, one 
two the others which stated bore evidence forgery were pre- 
viously honored him. true, other witnesses gave testimony 
the effect that they would have passed these same checks; but 
appeal such conflicts must resolved against the appellant. The 
evidence shows also that was the standard practice the bank 
that tellers should not honor checks which were post-dated without 
date, which showed evidence that all such checks were 
referred officer the bank; and here appears that one 
the forged checks produced the trial was not dated, another was 
post-dated, and some them showed evidence erasures. the 
remaining forged checks produced the trial, certain witnesses called 
the bank testified that the signatures attached thereto were 
cellent facsimiles” the genuine signature. But the final analysis 
that was question fact for the jury determine, and apparently 
was not convinced that the bank employees were free from negli- 
gence failing detect that they were forgeries. Therefore, since 
the burden was upon the bank establish, and had the full oppor- 
tunity doing so, the conclusion arrived the jury that issue 
the eighty-three checks produced before the jury binding 
appeal, and the bank should held responsible for the payment 
thereof. 


But the remaining forty-four checks which were not produced 
the trial different situation presented. They consisted all 
the forged checks cashed during the months December, 1938, and 
January, February, March and May, 1939, and the total amount 
thereof was $1,637.50. All them had been theretofore delivered 
plaintiff the bank with his monthly statements; and their loss was 
due plaintiff’s negligence failing exercise reasonable supervision 
his banking affairs. apparent that the negligent loss the 
checks plaintiff operated the manifest prejudice the bank 
for this reason: Under the law, order absolve itself from liability 
for the payment said checks upon the ground plaintiff’s neg- 
ligence, was necessary for the bank establish that was free from 
negligence honoring them; and this could done showing the 
checks themselves that there was want exercise proper care 
and skill the part its employees failing detect that the 
signatures thereon were forgeries. But obviously the loss the checks 
plaintiff deprived the bank any opportunity make such show- 
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ing. Stated another way, appears that plaintiff seeks invoke 
against the bank the disputable presumption negligence created 
judicial decision, when his own negligence has made 
impossible for the bank meet the burden overcoming that pre- 
sumption. those circumstances the bank our opinion entitled 
the application against plaintiff, insofar the missing checks are 
concerned, the equitable estoppel provided for the second excep- 
tion the general rule set forth the Glassell case, supra. 
there stated, the payment bank forged checks made the 
bank’s peril “unless some negligent act conduct his [the de- 
positor’s] has contributed induce such payment— the bank itself 
being free from negligence, unless his subsequent conduct 
relation the matter upon equitable principles estopped deny 
the correctness such payments.” 


The inability depositor produce forged checks the trial 
does not, course, all such cases justify the application the 
doctrine equitable estoppel, because absolute rule can should 
laid govern all such cases, any more than can should 
other classes cases involving the doctrine equitable estoppel. 
The application such doctrine depends entirely upon the facts 
the particular case, and admittedly cases are found wherein 
judgments favor depositors have been sustained notwithstanding 
forged checks were not produced the trial. But those 
which plaintiff has called attention, particularly First Nat. 
Bank Weslaco Patty, Tex. Civ. App., S.W.2d 629, the precise 
point here presented the effect the negligent loss the 
depositor the forged checks upon which sought recover 
apparently was not urged; least was not discussed determined 
the decisions. the California case, Sommer Bank Italy, etc., 
Ass’n, supra, cited plaintiff, nonsuit was granted and appeal 
was held merely that the question whether the bank was free from 
negligence was one fact and that view the evidence there 
produced should have been submitted the determination the jury. 
seems plaintiff’s contention that since the evidence shows that 
the failed exercise proper care and skill 
scrutinizing the checks that were produced, especially those cashed 
during the first month, the inference may drawn therefrom that 
they were likewise negligent scrutinizing the checks not produced. 
Assuming that such inference could drawn, the answer the 
contention that the checks that were produced the bank was 
afforded opportunity overcoming the inference; whereas 
the missing checks was deprived doing the plaintiff’s 
negligence. For the reasons stated, that portion the judgment based 
the missing checks cannot sustained. 
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Law Determining Sufficiency Seal 
Instrument 


When the validity instrument, such note, the 
question for decision, the sufficiency seal must deter- 
mined the law the place where executed, but where the 
question for decision whether action such contract 
barred limitations, the sufficiency the seal 
determined the law the place action brought. 
Gaffe Williams, Supreme Court Georgia, Rep. 
(2d) 512. 

this case promissory note was executed and expressly 
made payable North Carolina. The note contained the 
word immediately following the signature the maker. 
was held that the sufficiency the seal, when the validity 
the instrument question for decision, must deter- 
mined the laws North Carolina, but the question the 
sufficiency the seal, determining whether action 
Georgia court the note was barred six twenty years 
must tested and determined under the laws Georgia. The 
court found under this latter test that the note was simple 
contract not under seal since the note contained statement 
the body thereof that was under seal, required 
Georgia law. Hence suit Georgia was barred six year 
limitation statute and twenty year limitation statute applicable 
instrument under seal did not apply. its opinion, the 
court said: 


The validity, form, and effect all written contracts are deter- 
mined the laws the place where executed, except that when such 
writings are intended have effect this State, they must executed 
conformity the laws this State, excepting only wills person- 
alty persons domiciled another State country. Code, 102-108. 
The note referred the question was executed and expressly made 
payable the State North Carolina. Therefore its validity, form, 
and effect must determined the laws North Carolina; but this 
rule applies only the interpretation the contract touching its 
validity, and does not apply the question remedy thereon, 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1368. 
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including the Georgia statutes fixing the limitation actions. John 
Hancock Mutual Insurance Co. Yates, 182 Ga. 213, 185 S.E. 268, 
269, was said: “As general rule, the lex loci contractus applies 
only the interpretation contracts, and the remedy them must 
prosecuted according the laws the state which the action 
brought.” Harrison Citizens Southern National Bank, 185, 
Ga. 556, 195 S.E. 750, was said: “Where one seeks the courts 
this state enforce contractual obligations based upon contract, 
executed and performed another state, the question whether 
not the plaintiff’s action barred must determined with reference 
the limitation laws Georgia, and not those the other state.” 
This rule was applied Obear First National Bank Birmingham, 
Ga. 587, S.E. 335, L.R.A. 384, where was held that, 
although Alabama promise arose implication from the mere 
making the debtor partial payment note which would 
constitute new point from which the statute limitations would 
begin run, the rule provided the Georgia statute that such 
promise must writing would applied. the same effect, see 
Thomas Clarkson, 125 Ga. 72, S.E. 77, L.R.A., N.S., 658; 
Ellington Harris, 127 Ga. 85, S.E. 134, 119 Am. St. Rep. 320; 
Owsley Bowden, 161 Ga. 884 (2), 132 S.E. 70, A.L.R. 795. Thus 
seems have been definitely settled the decisions this court that 
while the validity and form contract executed and performed 
another State must determined the laws that State, yet 
when suit brought thereon Georgia court the limitation statutes 
Georgia must applied. declared the Code, 3-703, that 
actions upon instruments under seal must brought within twenty 
years after the right action shall have accrued, but instrument 
shall considered under seal unless recited the body the 
instrument, and 3-705) that all actions upon promissory notes, 
bills exchange, other simple contracts writing shall brought 
within six years after the same shall have become due and payable. 
The note referred the question under seal when tested the 
laws North Carolina; and right here where the main difficulty 
answering the question arises. the laws the foreign State shall 
determine the validity the note, then without more, since this note 
valid instrument, its payment may enforced suit the courts 
Georgia. 

However, the statute this State fixing the limitation upon actions 
sealed instruments defines sealed instrument this language: “No 
instrument shall considered under seal unless recited the body 
the instrument.” The note involved this case, although 
instrument under seal under the North Carolina law, contains 
recital its body the that under seal required 
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our statute. C.J.S., Conflict Laws, 951, 22(b), 
stated: “Where the remedy sought contract depends upon the 
question whether sealed unsealed, the sufficiency the seal 
tested the law the forum.” This rule supported the 
decision the Circuit Court Appeals Alropa Corp. Rossee, 
Cir., F.2d 118, 119, where was said: “The Georgia definition 
sealed instrument part its limitation statute. The effect 
though had been written ‘Actions bonds other 
instruments which recite seal the body the instrument shall 
brought twenty years.’ Unless the instrument sued contains 
such recital, matter what its effect Florida elsewhere may 
be, not entitled the years’ limitation the Georgia law 
court Georgia.” Coral Gables Christopher, 108 Vt. 414, 
189 147, 149, 109 A.L.R. 474, was said: “So, too, cases where 
the validity seal affects the obligation the contract sued on, 
and this the question passed upon, decided the 
lex loci contractus, Restatement, Conflict Laws, 335; but where 
the remedy sought such contract depends upon the question whether 
the lex For cases generally this subject, see annotation 
following the report A.L.R. The sound rule that the sufficiency 
the seal, when the validity the instrument the question for 
decision, must determined the lex loci contractus; but where the 
question for decision whether action such contract barred, 
the sufficiency the seal determined the lex fori. Applying 
this rule the present case, the sufficiency the seal the question 
the validity and effect the note question must determined 
the laws North Carolina. The sufficiency the seal, determin- 
ing whether the action Georgia court that note will barred 
six twenty years after its maturity, must tested and determined 
the laws Georgia. When tested, the note simple contract 
not under seal, and suit thereon will barred after six years from its 
maturity. 
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BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


BANK’S LIABILITY GUARANTOR PRIOR 
INDORSEMENTS DRAFT 


Fidelity Deposit Co. Union Trust Co., United States Circuit Court 
Appeals, 129 Fed. Rep. (2d) 1006 


Where drafts drawer’s agent were payable r2al persons 
having fictitious claims under assumed names, bank guaranteeing 
indorsements drafts payable such persons under assumed names 
was not liable drawer nor drawer’s subrogee. 

this case defendant bank collected certain drafts for deposi- 
tor who had entered into conspiracy with the agent drawer 
defraud drawer fictitious claims. Drawer issued drafts 
$300, $1,200 and $2,500 respectively settlement alleged claims. 
The drafts $300 and $1,200 were indorsed real persons under 
fictitious names payees. The indorsement payees $2,500 draft 
was forged the depositor. all three cases the depositor added 
his indorsement drafts and deposited them with defendant bank 
which indorsed drafts guaranteeing prior indorsements. Plaintiff 
insurer, subrogee drawer, sought recover the amount three 
drafts from defendant bank the theory that the defendant bank 
had charged drawer with the payments under forged indorsements. 
was held that defendant bank was not liable its indorsements 
the $300 and $1,200 drafts which were payable order real persons 
under assumed names since the drawer intended pay said drafts 
the persons making the claims. When the defendant bank became 
the indorser these two drafts acquired good title and the indorse- 
ments guaranteed though made under assumed names were genuine 
indorsements. Plaintiff could recover from defendant bank the 
draft $2,500 the ground that the signatures payees were 
actually forged and therefore defendant bank had derived title 
draft and had right from drawer. 


Action Fidelity Deposit Company Maryland subrogee 
the London Guarantee Accident Company, Ltd., against Union Trust 
Company Rochester, New York. From much the judgment, 
Supp. awarded recovery $2,500 and interest the plain- 
Edition) 590. 
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tiff its first cause action, the defendant appeals, and from much 
the judgment dismissed plaintiff’s other causes action, the plain- 
tiff appeals. Affirmed. 


AUGUSTUS HAND, J.—London Guarantee Accident Com- 
pany (which shall call London) casualty company doing business 
Rochester, New York. The offices were charge one O’Connell, 
whose duties consisted investigation and settlement claims resulting 
from accidents involving automobiles insured the company. O’Connell 
entered into conspiracy with doctor named Kauffman and with others 
defraud the company making fraudulent claims the home office 
London for alleged accidents. 

false reports O’Connell obtained authorizations settle what his 
believed legitimate claims and pursuant thereto issued 
three drafts signed him agent for London drawn the Chemical 
Bank New York. Draft Exhibit for $300 was made payable the 
order Donald Gilbert, whose real name was Frank Graves. Draft 
Exhibit for $1,200 was made payable the order Sally Johnson 
whose real name was Bernice Levin. Draft Exhibit for $2,500 was 
payable the order James Giambrone and Josephine Giambrone. 

The claims settled the drafts payable Gilbert for $300 and 
Johnson for $1,200 were based prearranged automobile accident 
wherein, had been agreed among Graves, Levin, Kauffman and one 
Geck, Geck ran into car which Graves and Levin were seated. The 
latter were uninjured the impact, but were paid $25 and $50, respec- 
tively, for their part the conspiracy. They endorsed the drafts for 
$300 and $1,200 made payable them under the assumed names 
Gilbert and Johnson and turned them over Kauffman, who endorsed 
them personally and deposited them the his account with the 


Union Trust Company Rochester. The drafts were endorsed 


and collected from the Chemical Bank. Under the regular practice 
the latter, London examined such drafts prior payment Chemical 
and then, the case bar, drew checks favor Chemical for the 
amount the drafts which had examined and approved. 

The endorsement the draft for $2,500 payable James Giambrone 
and Josephine Giambrone was not made them. Their signatures were 
forged Kauffman, who added his personal endorsement had 
done the case the other two drafts and then deposited the draft 
the credit his account with the Union Trust Company. The latter 
collected the same way the others. 

O’Connell had adjusted all three claims. was proved that was 
with Kauffman when the fraudulent accident was planned with Geck, 
Graves and Levin and that was prime factor the conspiracy 
defraud London. 

The plaintiff had issued Fidelity bond covering the malfeasance 
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London’s employee O’Connell and had reimbursed London for the three 
fraudulent drafts that had drawn. Thereafter brought this action, 
under asserted right subrogation, recover from the defendant 
the amount the drafts and interest, upon the theory that the latter 
had charged London with the payments under forged endorsements. 

Judge Burke, before whom the case was tried, granted judgment for 
the plaintiff upon the cause action based the Giambrones’ draft 
the ground that the signatures the Giambrones were actually 
forged and that therefore the defendant had derived title the draft 
and had right collect from London. dismissed the cause 
action based the Gilbert and Johnson drafts the ground that the 
latter were real persons, although using aliases aid them their 
fraudulent schemes, that London intended authorize drafts 
issued the persons calling themselves ‘‘Gilbert’’ and who 
had actually made the claims, and that title the drafts, therefore, 
passed the defendant, which was entitled collect them. 

The $2,500 draft payable the Giambrones read follows: 


103009 
and Accident Company, Ltd. 
Rochester, July 23, 1931 
Acceptance 


the order James Giambrone Josephine Giambrone 
($2,500.00) the sum Twenty-five Hundred and Dollars. 
properly endorsed the back hereof, this draft becomes and 
constitutes release full for the payment All against 
Giovanni Centola account accident about May 23, 1931. 
Giovanni Centola Claimant: Josephine Giambrone 

vase 
Chemical Bank Trust Co. 

New York 

Avenue Branch 

Avenue 29th Street 
1-12 

Guarantee and Accident 
Company, Ltd. 
John O’Connell 
Department 
draft must endorsed ink and presented for collection within 
ten days.’’ 


The endorsement the defendant-bank this draft, which caused 
presented through the New York House for payment, 
read: ‘‘Pay the order any bank trust company. All prior 
endorsements guaranteed.’’ endorsing and presenting this draft for 
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payment case where its title was founded the Giambrones’ forged 
endorsement became liable under its guarantee the drawee, which 
was, technically, the Chemical Bank. Such guarantee that endorsed 
the draft would have been imposed matter law from the endorse- 
ment ‘‘Pay any bank banker’’ under Section the Negotiable 
Instrument Law New York, Laws 38, without separate words 
guaranty. The reasonable inference from the practice Chemical 
pay drafts only when approved London and when reimbursed 
that acted only disbursing agent whose rights drawee passed 
London when the latter paid for the draft. London acquired claim 
against Chemical and was effect the drawee payor the draft 
spite the fact that the instrument was addressed Chemical. Accord- 
ingly the defendant having guaranteed all prior endorsements became 
liable the party who had really suffered the loss, namely, London, when 
the latter had paid the draft which the defendant had acquired 
title. The decision General Fire Assurance Co. State Bank, 177 
App. Div. 745, 164 871, not point because the plaintiff there 
was attempting sue intermediate endorser when its only wrong was 
that the drawee bank had made unauthorized charge against its 
account while the present case Chemical paid the draft the specific 
authority the plaintiff. If, the court below thought, London was 
the drawee despite the form the draft, there can question about 
its right recover against the defendant under the latter’s guaranty 
well under the terms Section the Negotiable Instruments 
Law. If, the other hand, think more probable, Chemical was 
technically the drawee, London acquired the drawee’s rights because 
was arranged between the two that London should approve each draft 
before payment and forthwith reimburse Chemical. Caledonian Insur- 
ance Co, National City Bank, 208 App. Div. 83, 203 32. 


argued behalf the defendant that there was adequate 
proof two the fiduciary bonds furnished the plaintiff London. 
The testimony respect plaintiffs inability produce the original two 
bonds justified the admission secondary evidence that the objection 
lacks merit. 

The defendant also argues that entitled setoff because the 
plaintiff has recovered $1,265.02 action brought against O’Connell 
recover losses sustained through his malversations. There evidence 
that the moneys recovered from O’Connell were those received through 
the payment the drafts involved the present action, and plaintiff 
paid London $12,622 representing losses sustained through O’Connell’s 
find basis for the setoff. Shipman Bank State 
St. Rep. 821; Yanowe Co. American Exchange Irving Trust Co., 
226 App. Div 530, 603. 
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For the above reasons hold that the judgment allowing recovery 
the moneys expended indemnifying London for its losses respect 
the Giambrone drafts must affirmed. 

The Gilbert and Johnson drafts are different category from the 
Giambrone drafts. Gilbert and Johnson were the fictitious names 
Graves and Levin, who were real persons having claims which (though 
fraudulent) London intended pay. When the defendant-bank became 
the endorser their drafts acquired good title under the New York 
law, and the endorsements which guaranteed, though made under 
assumed names, were genuine endorsements. Recovery could not 
had London such ease and hence cannot had the plaintiff 
its subrogee. Halsey Bank New York Trust Company, 270 
134, 200 671; Strang Westchester County National Bank, 
235 68, 138 739; American Surety Co. Empire Trust Co., 
237 App. Div. 522, 262 140; modified 241 App. Div. 669, 269 
992, and modified affirmed 265 484, 193 282; 
Cohen Lincoln Savings Bank, 275 399, 457, 112 


effect paid drafts drawn fictitious persons and that when their aliases 


were endorsed the Graves and Levin drafts there was forgery. The 
persons whom London intended pay when approved these drafts 
were the persons making the claims filed with its disloyal agent 
O’Connell. These were real persons and can make difference 
this case that they used aliases and participated The doctrine 
791, Am, St. Rep. 821, and City New York Bronx 
County Trust Co., 261 64, 184 495, not applied the New 
York courts situation where the payees are real persons using 
assumed names perpetrate fraud. Halsey Bank New York 
Trust Company, supra. Accordingly the claims based upon the Gilbert 
and Johnson drafts were properly dismissed. 


TRUSTEE LIABLE FOR SELF-DEALING 


Parsons Wysor, Supreme Court Appeals Virginia, 
Rep. (2d) 753 


Where trustee deals with himself respect the trust estate, 
the transaction voidable the beneficiary the beneficiary’s 
election, regardless whether fraud any advantage inadequacy 
consideration shown the evidence. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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this case testamentary trustee was financial agent and adviser 
his sister-in-law and the managing partner farm which both 
trustee and his sister-in-law owned undivided half interest. 
Trustee purchased for the trust bond executed the sister-in-law 
with her interest the farm security time when she was 
insolvent. was held that the trustee’s estate was liable for the 
loss sustained the transaction the trust estate, without any 


proof bad faith fraud express promise the trustee pay 
the obligation. 


estate and others, against Wysor, administrator D.B.N.C.T.A. 
the estate Lee Trinkle, deceased, former trustee the 
Simmerman estate, and others, recover for the loss trust funds. 
From adverse decree, the plaintiffs appeal. 


Decree reversed, and cause remanded with directions enter 
decree accordance with opinion. 
Showalter, Parsons, Kuyk Staples, Roanoke, for appellant. 
Campbell, Wytheville, for appellees. 


HUDGINS, J.—This suit was instituted Parsons, substi- 
tuted for the estate Simmerman, charge the estate 
Lee Trinkle, former trustee the Simmerman estate, for the loss 
trust funds. From adverse decree the loss part said 
funds, this appeal was allowed. 


Lee Trinkle was named trustee certain property the will 
Simmerman, which was probated March 26, 1914. This 
property was sold suit instituted for the purpose, and December 
19, 1921, the proceeds this sale, totaling $24,798.40, were decree 
placed the hands the trustee invest accordance with the 
laws of: Virginia for the investment and handling trust 
Lee Trinkle, former Governor Virginia, died 1939. There was 
found his ledger typewritten statement, dated March 30, 1938, 
containing list the securities held the trustee the Simmerman 
estate February 1937. The securities listed the statement 
were found separate envelope marked Lee Trinkle, Trustee, 
Simmerman Estate.’’ These notes and bonds, and the securities 
for their payment were follows: 


Four notes dated December 23, 1934, totaling $2,000.00 


Signed Tico Factories, payable and endorsed Roy 
Sexton and Trinkle. 


One note dated November 1935, 500.00 


Payable the order Lee Trinkle, 
Secured vendor’s lien property Arkansas. 
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Balance due one bond $1,000, dated October 27, 1926 500.00 


Signed Howerton-Henry Realty Co., Inc., Hughson 
and May Hughson, payable bearer one year after 
date. 


Two bonds $500 each, dated Oct. 1,000.00 


Signed and May Hughson, 
Due one year after date. 


One bond dated February 25, 3,500.00 
Signed and May Hughson, 
Due three years after date. 


Seven bonds, dated Dec. 12, 1930, totaling 8,000.00 
Signed Ethel Spence, her own right and executrix 
Will Trinkle, payable bearer one year after date, 
payment secured deed trust Dublin farm. 


Signed Ethel Trinkle Spence, Ethel Lee Trinkle and 
Norred Trinkle. 


One bond, dated December 12, 1930 8,500.00 
Signed Ethel Spence, her own right and admin- 
istratrix Will Trinkle, 
Payable bearer one day after date, 
Payment secured undivided one-half interest Sand 
Mountain farm. 


or 


The obligations stated items and were collected full 
the substituted trustee. The obligations items and show 
their face that recovery from the makers was barred the statute 
limitations prior the death the trustee. Neither the general 
nor the personal representative the Trinkle estate offered 
any evidence tending exonerate the trustee for his failure collect 
the notes before they were barred. The trial court very properly held 
that the fact that the notes showed their face that they were out 
date created prima facie presumption that the trustee had not used 
due diligence making the loans, preserving the securities and 
the amounts due. These obligations were declared 
preferred claims owing the Trinkle estate. 

The only assignment error the action the trial court 
refusing allow the substituted trustee recover from the estate 
Lee Trinkle the amount the $8,500 bond mentioned 
item above. 

Mrs. Ethel Spence executed deed trust December 12, 
1930, conveying trustee her one-half undivided interest the 
Sand Mountain farm, located Wythe county near Wytheville, contain- 
ing 600 acres, secure the payment the $8,500 bond question. 
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The entire farm was sold auction this suit February 24, 1941, 
for $14,455. One-half the next proceeds this sale was approxi- 
mately $3,000 less than sufficient pay the full obligation due the 
Simmerman estate. 

conceded that the security question not within any the 
classes securities Code, 5431, hence the personal 
liability the trustee must determined from pertinent general 
principles, and not from the statutory rule which, complied with, 
furnishes immunity fiduciaries who invest according its provisions. 

The standard care, which the management trust funds 
fiduciary measured, that must act good faith and must 
exercise the same degree discretion the management the trust 
that prudent man discretion and intelligence would exercise his 
own like affairs, What constitutes this care, diligence and discretion 
depends the facts and circumstances disclosed. See Clemons 
Dennis, 165 Va. 18, 181 387; Harris Citizens Bank Trust Co., 
172 Va. 111, 200 652; Powers Powers, 174 Va. 164, 
162; Buckle Marshall, 176 Va. 139, 506. 

each the cases cited many the former decisions this court 
were reviewed. Specific references were made Harrison Wills and 
Administration, volume page 705, wherein this noted author said: 
inquiry every case which sought fix liability upon 
fiduciary is: Did act within the scope his powers and 
Did act good faith? Did act with ordinary prudence? 
did act, not responsible for the consequences the act, 
though result the loss the trust fund, some part it.’’ 

Mr. Justice Holt, Harris Citizens Bank Trust Co., supra 
[172 Va. 111, 200 657], added this pertinent statement: 
[fiduciaries] are required those things which man reasonable 
intelligence and prudence would expected the management 
his own affairs, but this rule, like most rules, construed 
the light the conditions obtaining when 

This standard conduct has been applied consistently this 
jurisdiction where the trustee had personal interest the trans- 
action other than reasonable charge for services rendered. each 
the cases cited which recovery against the trustee was denied, 
the evidence did not show the existence any material fact which was 
influence the trustee adversely the best interests 
the trust estate. There was evidence tending produce prejudice 
bias the mind the trustee for against making the invest- 
ment, realizing the investment conditions justified such action 
preserve the estate. The trustee, accepting and managing the 
trust property must keep himself position form unbiased 
judgment questions affecting the property under his control. 
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unbiased judgment cannot formed and sound discretion cannot 
exercised, within the meaning the rule, the trustee has personal 
interest the transaction represents interest therein adverse 
the trust estate. 

The circumstances, under which this $8,500 bond was executed 
the maker and acquired the trustee, are stated letter signed 
Mrs. Spence her attorneys this case and filed exhibit. The 
pertinent parts this letter read: 


Governor Trinkle placed the deed trust for $8500.00 
against half interest the Sand Mountain farm brought the 
deed trust sign and course stated that the circumstances 
would just have it. tended all thé business and 
trusted him implicitly and let him tend without attempting 
take care any the details. one sense the word did not 
know anything about it, but course told what was going 
with the money and the time knew that was going use 
the money pay and satisfy the items subsequently set out him 
the letter which Mr. Walker has shown you gentlemen and which 
you are liberty file with this statement. But Governor Trinkle 
did not physically place any the $8500.00 hands and did 
not physically have anything with paying off the obligations 
mentioned that letter. had execute the note and deed 
trust, constituting lien half the Sand Mountain farm. 
then sold the note Lee Trinkle, Trustee, Simmerman 
estate for $8500.00 cash. not know whether had before 
this lent $8500.00 himself third person. That was none 
business, but after placing the $8500.00 note the trust fund 
fiduciary account then took the $8500.00 cash—no matter from 
what source had immediately come—and paid off the obligations 
mentioned the letter with had planned and had notified 
the letter, and that left owing that note. 

very similar all the other 


The letter which Mrs, Spence refers the above statement 
letter her from Governor Trinkle bearing date January 1931. 
These letters and other evidence the case show that Mr. Trinkle 
was brother-in-law Mrs. Ethel Spence. was her confidential 
and financial advisor and agent, whom the borrower confided the 
complete management and control the bulk her property. The 
trustee was half owner the 600-acre Sand Mountain farm, the 
one-half interest which was given security for the payment 
trust funds loaned. was half owner the stock and equipment 
the farm. was the active and the exclusively managing partner 
the entire farming operations. The trustee and Mrs. Spence were 
joint obligors other notes and bonds totaling quite large sum. 
The financial, well the personal, interests the two were 
entwined, one with the other, that financial disaster one inevitably 
would affect adversely the financial interests the other. 
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The trustee, making this loan, was dealing with himself the 
partner and financial agent the borrower. The inference from all 
the evidence that the trustee, making the loan, was influenced 
the necessity the borrower rather than the best interests the trust 
estate. was not position form unbiased opinion 
exercise sound discretion the best interests the trust. 

The proceeds this loan were expended the trustee and not 
the borrower. his letter Spence, said that $7,905 
the $8,500 was used pay amounts ‘‘due for various loans (not 
included above) that have been made within the last year, plus 
back interest due the $15,000 the Farmers Bank that you have, 
over and above $5,000 that owe jointly, the $20,000 the 
Farmers, also Yellowstone note Trinkle Bros., and, also, the in- 
dividual note Ethel for $350.00, the individual note Norred for 
$275.00, and the individual unpaid checks Norred, for money 
gotten, amounting The remaining sum, 
with like amount advanced Mr. Trinkle, was deposited the 
bank the Lee Trinkle, farm account, and used him 
the operation the farms owned the trustee and the borrower. 

Among other pertinent facts bearing the advisability making 
this loan, the first instance, was that the maker this obligation 
personally owed $60,229 and was jointly obligated with the trustee 
other notes totalling least $25,000. Her attorney, Walker, 
testified that the value her real estate was less than $50,000, which 
was all the property she then owned except ‘‘personal effects, and 
possibly some stocks that more than likely turned out value- 
Hence, the maker this bond was insolvent the time the 
trustee made the loan her. She was not gainfully employed «and her 
income seems have been restricted the proceeds from the opera- 
tion boarding house and one-half the net proceeds from the income 
two farms. Any prudent man, making loan with without 
security, gives due weight the ability the maker keep the 
interest and taxes paid, and repay the loan when due. The ability 
the obligor this instance pay interest depended upon the success- 
ful operation the farm the trustee himself. Its rental value 
1940 was stated only $750. 


undivided interest real estate not attractive security 
for loan. Any one the owners has right any time sue for 
partition and force division sale. The successful operation 
farm owned two more persons depends upon the energy, tempera- 
ment and business ability respective owners. prudent 
person would make such investment without careful 
the possibility disagreement, partition sale. 

Any valuation placed Mrs. Spence’s interest the Sand Moun- 
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tain farm would necessarily affect the interests the owner the 
other half. This owner, stated, was trustee himself. was 
position form disinterested opinion the loan value the 
property accepted him trustee secure the payment trust 
funds intrusted his management and The successful 
operation the Sand Mountain farm did not depend upon the maker 
the $8,500 bond, but depended upon the energy and the business 
capacity the trustee himself. This true not only this farm but 
several other enterprises which the borrower and the lender 
were jointly interested. 

The family ties, and the joint financial interests the borrower 
and the lender the subject matter tended prevent the trustee from 
forming unbiased judgment the value the security taken 
secure trust funds. These ties and financial interests place the trustee 
this position. His duties trustee required him free act 
promptly, efficiently and vigorously, necessary preserve the funds 
under his control. the other hand, his affection for his sister-in-law, 
and his own financial interests, tended induce him indulge the 
debtor beyond financial safety the trust fund. other words, his 
duties trustee were conflict with his own personal interests, and 
with his natural desire aid his sister-in-law and act for her best 
interests her financial agent. Such position for trustee mani- 
festly improper and should not receive the approval equity. 
short, may laid down general rule, that trustee bound 
not anything which can place him position inconsistent with 
the interests the trust, which have tendency interfere with his 
duty discharging Story’s Eq. Ju., 322. The above was 
quoted with approval Judge Moncure Statham al. Ferguson’s 
Adm’r al., Grat. 28, Va. 28. See Broaddus Broaddus, 144 
Va. 727, 130 794; Driver Blakely, Trustee, 165 Or. 312, 107 
524, 131 985, note page 990. 


does not appear how much, any, the interest was paid the 
maker the bond. seems that the interest was paid the trustee 
himself. stated, his memorandum March 30, 1938, that 
all this interest has been paid, above set forth, great deal this 
interest has been paid individually (and holding those 
original notes with that interest repaid when they are settled 
Mrs. Spence, sale her land, when collected from other 
parties. The back the notes other than the Spence notes will show how 
much interest due that have advanced 

The family connection the parties, the fact that the trustee was 
the financial agent and advisor the borrower, and the personal inter- 
ests the trustee the proeeeds the loan and the farm given 
security, make this investment transaction which should governed 
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the principles involved those cases which trustee deals with 
himself respect the trust estate. This class transactions void- 


able the beneficiary his election, regardless whether fraud 


any advantage inadequacy consideration shown the evidence. 
This conclusion renders unnecessary discuss the evidence intro- 
duced the general creditors the Trinkle estate tending show that 
the investment was good 1930 when was consummated. 

Waddy Grimes, 154 Va. 615, 647, 153 807, 817, was 
held that where beneficiary conveyed land deed the wife the 
fiduciary, ‘‘Equity would raise prima facie presumption against its 
validity, and would cast upon the party seeking sustain the deed the 
burden proving affirmatively its compliance with equitable requisites 
and overcoming the presumption. 


distinction made between transactions occurring 
directly between trustee and his cestui que trust, and those trans- 
actions which the trustee deals with himself respect the trust 
estate. The latter class transactions are voidable the cestui que 
trust his election without giving any reason alleging any fraud, 


Lord Ellenborough, Thompson Havelock, Campb. 528, 
Revised Rep. 744, said that ‘‘no man should allowed have 
interest against his duty. 

appears that the trustee made annual settlements his account 
the estate with the commissioner accounts. 1935 the trustee 
arbitrarily reduced the rate interest from six five per cent, and 
made disbursements annually thereafter the reduced rate. These 
settlements were approved the commissioner accounts and con- 
firmed the trial court. However, the trustee did not furnish the 
commissioner with list the investments and the collateral held 
secure payment, nor was required the commissioner do. 
Code, 5408. Under the circumstances, confirmation the commis- 
sioner’s report the court not bar the recovery the full legal 
rate interest this investment this cause. 

well note that appellant does not impute the trustee mala 
fides fraud his transaction. said the brief: have said 
nothing this petition which intended reflection the 
character integrity Governor Trinkle. our opinion that 
fully expected and intended account the beneficiaries the 
Simmerman estate for every penny the principal plus the 
Again, elsewhere the same stated: ‘‘If were alive today, 
believe would the last person contend otherwise.’’ 

While the evidence does not show that Governor Trinkle personally 
assumed the obligation question, stated, the manner which 
made this loan, and his personal interest the borrower, the proceeds 
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the loan and the security given, render his estate liable, with 
without proof express promise pay the obligation. 

For the reasons stated, the decree the trial court reversed and 
the cause remanded, with directions the trial court enter decree 
permitting the substituted trustee recover accordance with the 
views expressed this opinion. 


RIGHTS HOLDER PROMISSORY NOTE 
DERIVING TITLE FROM HOLDER DUE 
COURSE 


United States O’Hara, United States District Court, Michigan, 
Fed. Supp. 780 


holder due course holds negotiable instrument free from 
any defect title prior parties and free from defenses available 
prior parties among themselves, and may enforce payment the 
instrument for the full amount thereof against any party liable 
thereon. holder taking title from holder due course has all 
the rights the latter. 

this case defendants, husband and wife, executed and delivered 
note payable the order construction company. The con- 
sideration for the note was $1100 renovation 
defendant’s home done the payee. The note was complete 
and regular its face and was indorsed payee. was purchased 
bank. After negotiation bank, defendants disclaimed liability 
the note claiming breach contract. The note was insured 
the Federal Housing Administration and upon default was paid 
the bank the Government insured loss. The note was then 
negotiated the Government. This suit was brought the United 
States Government owner and holder the note. was held that 
the United States Government could enforce payment the note 
for the full amount thereof against the makers virtue having 
derived title through the bank which was holder due course. 


Action the United States America against John O’Hara 
and another recover promissory note executed and delivered 
defendants. 

Judgment for plaintiff. 

John Lehr, Kenneth Wilkins, and Constantine Dinu, all 
Detroit, Mich., for plaintiff. 

Harry Merritt, Royal Oak, Mich., for defendants. 


similar decisions see Banking Law Journal (Fifth 
Edition) §657. 
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LEDERLE, J.—1. The United States Government, owner and 
holder negotiable promissory note, instituted this action thereon 
against the makers, John O’Hara and Netina O’Hara, residents 
this District. 


The note suit joint and several form, bears date May 
13, 1938, and its terms payable stated monthly installments over 
period thirty-six months, the order Maxwell Construction 
Company. The execution and delivery the note were admitted, 
although defendants testified that this occurred Sunday, May 1938, 
rather than Friday, May 13, The note bears the endorsements 
the payee, Maxwell Construction Company, and the intermediate 
holder, Industrial Morris Plan Bank Detroit. 


the time the execution and delivery the note the de- 
fendants were, and are now, husband and wife. 

The consideration for the note was eleven hundred dollar 
contract for renovation and modernization work defendants’ home 
performed the Maxwell Construction Company. Defendants 
proferred testimony the effect that Maxwell Construction Company 
abandoned the work during the course the contract, did not complete 
the services nor furnish all the material covered the contract, com- 
pleting only about half the contract, and that defendants had com- 
plete the work independently. During the course this litigation 
and the date the trial defendants tendered what appeared 
the price the work actually performed Maxwell Construction 
Company, which tender plaintiff consistently refused. proffer 
proof was made contradict defendants’ claims regarding nonperform- 
ance the contract and the amount defendants paid secure completion 
the work. 

The note complete and regular its face. this condition 
the Industrial Morris Plan Bank Detroit purchased over the counter 
for cash May 13, 1938, before was either overdue dishonored. 
This bank took the note good faith and for value, without notice 
any infirmity any defect the title the person negotiating 
it, and without notice knowledge any facts regarding breach 
contemplated breach the modernization contract which would put 
purchaser upon inquiry. There question nor evidence any bad 
faith the part any officer, agent employee said bank. 

This note was insured the Federal Housing Administration 
said bank the defendants disclaimed liability the note because 
nonperformance the modernization contract. Upon notice such 
default, the total amount due the note was paid said bank the 
Government insured loss, and the note was negotiated the 
Government, with the terms the National Housing Act 
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about July 22, 1938. that date the first installment specified 
said note had not been paid. 

The amount due and owing according the terms said note 
$1,221.40 which principal and interest this date. 


Conclusions Law 


This civil suit brought the United States Government 
against residents this District over which this court has jurisdiction. 
U.S.C.A. 41(1) United States Hansett, Cir., 1941, 120 F.2d 121. 


The Morris Plan Bank Detroit was holder due course 
the note suit. 1929 Compiled Laws Michigan 9301, 
19.94, seq.; Miller Ottaway, 1890, Mich. 196, 665, 
428, Am. St. Rep. 513; United States Hansett, supra. 

Sunday contracts are void Michigan; however, negotiable 
instrument, fact executed Sunday, but bearing secular date, 
reaches the hands holder due course, the maker such note 
estopped repudiate the apparent date, and the note valid and 
enforceable obligation the same extent had been executed 
date. 1929 Compiled Laws Michigan 9078, 18.851; 
Garwood Burton, 1933, 265 Mich. 408, 251 564. 

Where holder negotiable instrument, not party any 
fraud illegality affecting the instrument, derives title through holder 
due course, did plaintiff here, such holder has all the rights such 
former holder due course respect all parties. 1929 Compiled 
Laws Michigan 9307, 19.100; Kost Bender, 1872, 
Mich. 515; Shaw Clark, 1882, Mich. 384, 786, Am. 
Rep. 474. See note following Kotzman Condit, 1934, 169 422, 

holder due course holds the instrument free from any 
defect title prior parties and free from defenses available prior 
parties among themselves, and may enforce payment the instrument 
for the full amount thereof against any party liable thereon, and plain- 
tiff, virtue taking from holder due course, has like rights 
against the defendants herein. 1929 Compiled Laws Michigan 9306, 
19.99. 

cases where the sole and separate estate married woman 
not benefited, the common law disability coverture has been relaxed 
Michigan the extent permitting married woman become 
jointly liable with her husband upon written instrument, such 
liability only joint and entirety property, enforceable 
under judgment reciting that such parties were husband and wife 
the time their execution and delivery such instrument, which 
recital fact for the guidance levying officer must endorsed 
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upon any process issued thereon. 1929 Compiled Laws 


Accordingly, judgment shall entered herein favor plain- 
tiff and against defendants, John O’Hara and Netina O’Hara, husband 
and wife, jointly, and against John O’Hara individually, for the sum 
$1,221.40, together with plaintiff’s costs taxed, for which execu- 
tion may issue, such liability not extend the sole and separate 
estate defendant Netina O’Hara, but accordance with the pro- 


visions Sections 13062-13066, Compiled Laws Michigan for 


such judgment contain recital that defendants were husband and 
wife the time the execution and delivery the written instrument 
which the subject matter this litigation. 


PLEDGEE BANK’S RIGHT SELL 
COLLATERAL SECURITY FOR LOAN 


Rocco Peoples National Bank Ellwood City, Superior Court 
Pennsylvania, Atl. Rep. (2d) 363 


Where agreement recited that stock was pledged collateral 
for payment ‘‘this note’’ which matured February and prior 
that time pledgee bank accepted new note extending the time 
payment March 3rd, bank was without authority sell the 
pledged stock because default payment until the latter date. 

this plaintiff borrowed money from defendant bank 
1930 and deposited with the defendant bank the time the loan 
four shares stock held defendant bank collateral 
security for payment loan. Subsequently note for loan 
was renewed monthly until January 1937, which time there was 
unpaid balance $380. Plaintiff then gave defendant bank 
note for $380 payable February 1937. January 30th, plaintiff 
went bank renew his loan. The defendant bank accepted new 
note for $380 dated January 30th and payable March 1937. 
February 27, 1937, plaintiff was notified that his collateral had been 
sold January 30th for $384, leaving small surplus which plaintiff 
refused accept. Plaintiff brought this action against defendant 
recover damages for conversion the collateral. 

was held that plaintiff could recover against defendant for 
conversion the collateral. The provision the note relating 
the pledge the stock collateral constituted the contract between 
the parties, and defendant bank selling the stock before the debt 
became due was chargeable with conversion unless 
maturity was authorized the agreement. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1284. 
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Action Louis against the Peoples National Bank Ellwood 
City recover damages for the conversion certain stock. From 
judgment for plaintiff for $485 and his costs and disbursements, defend- 
ant appeals. Affirmed. 


Randall Luke, Ellwood City, for appellant. 
Michael Barletta, Ellwood City, for appellee. 


HIRT, J.—In this action for damages for the conversion stock 
pledged plaintiff with defendant bank, the jury found for plaintiff. 
Whether the evidence supports the verdict, the question. 

Plaintiff borrowed money from the bank 1930 and his note was 
renewed monthly thereafter. January 1937, the balance unpaid 
was $380 and plaintiff then gave his note that amount payable 
February 1937. Plaintiff had deposited with the bank 
Steel common stock, which the terms each the renewal 
notes became collateral security for its payment. January 30, 
plaintiff went the bank renew his loan. The bank accepted new 
note for $380 dated January 30, and payable March 1937. was not 
until February 27, 1937, that plaintiff was notified that his collateral 
had been sold January 30, for $384, amount sufficient discharge 
his obligation with small surplus, which refused accept. 
March 1937, the market value the stock was $481. The verdict was 
for the difference between that value and the amount realized sale. 

the terms each the above notes (as well all the renewal 
notes from the inception the debt) plaintiff agreed that the ‘‘Bank 
shall have the further right for additional security collateral 
any time’’ and ‘‘In event default shall made the payment 
principal interest this note when due, the performance any 
the obligations herein expressed, the event failure furnish 
additional security collateral when requested [the note] shall 
forthwith become due and payable though the time for its payment 
shall not then have 

The agreement recites that the stock was pledged ‘‘As collateral 
security for the due and punctual payment the principal and interest 
this The bank have lawfully sold the stock 
February when the note January matured had declined 
further renewal and plaintiff had refused pay the note. There was 
demand nor refusal pay, but, the contrary, the bank accept- 
ing the new note extended the time payment March 1937. The 
bank was without authority sell the stock because default pay- 
ment until that date. The provisions the note relating the pledge, 
constituted the contract between the parties, and the bank selling the 
stock before the debt became due was chargeable with conversion unless 
sale before maturity was authorized the agreement. 
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Brubaker, Pa. 498, Am. Dec. 177; Heimpel ux. First Nat. 

Express authority the contract sell the pledge for nonpayment 
the debt maturity excluded any authority sell any other 
time (Dykers Allen, Hill, Y., 497, Am. Dec. 87, and note) 
unless specifically authorized other provisions the contract. The 
reference the agreement the performance other obligations 
relates the payment other debts which plaintiff might owe the 
bank. Since there were none, the provision has application and 
the terms the contract the bank was authorized sell the stock before 
maturity the obligation only after demand for additional collateral 
and plaintiff’s neglect supply it. Agreements pledge are 
strictly construed. Heimpel ux. First Nat. Bank Trust Co., supra. 

The question was whether such demand plaintiff for additional 
collateral, would put him default, was actually made. The only 
evidence this point the vague statement defendant’s cashier 
that: ‘‘He [plaintiff] was asked for more collateral before.’’ Plaintiff 
denied that additional security was demanded. the absence more 
definite evidence the circumstances—particularly the time 
(whether remote 1930 reasonably near the date the sale), 
the nature the request, and what was demanded—the testimony 
insufficient put the plaintiff default that ground. And since 
there was default the time the sale the ‘‘due and punctual 
payment’’ the then current note, the verdict the jury may not 
disturbed. 

This was not innocent conversion; was negligent and viola- 
tion the agreement. The action was brought the proper form. 
Plaintiff could waive the tort and sue assumpsit for damages following 
defendant’s breach its contract. Since this was negligent conversion, 
the damages properly were measured accordance with the act 
April 10, 1929, 476, 481. Foley Wasserman, 319 Pa. 
420, 179 595; Egan Smith al., 325 Pa. 163, 189 488. 


REPAYMENT WHERE MONEY FURNISHED 
INCREASE ASSETS BANK 


Wood Wilhoit, Court Appeals Kentucky, Rep. (2d) 478 


Directors and stockholders bank are liable notes and other 
obligations given keep the bank open and are estopped from 
setting defense lack consideration. The same rule applies 
where the obligation made one not director stockholder, 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §652. 
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and also where money deposited increase the apparent assets 
the bank and prevent its closing. 

this case plaintiff loaned defendant, assistant cashier the 
bank, $10,000 the personal note defendant and others. Plain- 
tiff was told that the amount was used increase the assets 
the bank and that the amount loaned would not appear the 
records the bank its obligation. the time plaintiff made the 
loan knew that the Federal Deposit Insurance Corporation had 
insisted that the bank’s assets augmented the sum $20,000 
before would consider insurance the bank’s deposits. After the 
loan was made the bank continued transact business for fifteen 
months which time was closed. Plaintiff sought adjudged 
common creditor the bank and entitled paid the same 
pro-rata part his claim $10,000 had been would paid 
other creditors the bank. was held that plaintiff was estopped 
assert his claim based the facts surrounding the loan 
common creditor against the depositors and creditors the 
bank. Plaintiff could however under the the circumstances entitled 
repayment before any distribution assets the closed bank 
could made its stockholders. 


Action Wood against Hiram Wilhoit, Banking and Securi- 
ties Commissioner, and another adjudged common creditor 
the Bank and such entitled payment the 
same proportionate part his claim against the bank other creditors, 


and for injunction against further distribution the assets the 
bank until the matters involved his action have been fully adjudicated. 
From judgment dismissal, plaintiff appeals. 

Judgment affirmed. 

Bertram, Campbellsville, for appellant. 

Funk, Asst. Atty. Gen., and Philip Bertram, Campbellsville, 
for appellees. 


REES, J.—The Bank Campbellsville closed its doors June 1939, 
and its assets were turned over the State Banking Securities Com- 
missioner who designated Webster, Special Deputy Director, 
liquidate the bank. October 16, 1941, after six dividends, totaling 
per cent, had been paid, the Special Deputy Director notified creditors 
the bank that seventh dividend per cent would paid October 
27, 1941. was stated the notice that final distribution per 
per cent would made before January 1942. October 
18, 1941, Wood brought this action against Hiram Wilhoit, 
Banking Securities Commissioner, and Webster, Special 
Deputy Director, which sought adjudged common creditor 
the Bank Campbellsville and entitled paid the same pro rata 
his claim $10,000 had theretofore been, would 
paid other creditors the bank, and asked that the defendants 
enjoined from making any further distribution the assets the 
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bank until the matters involved his suit had been fully adjudicated. 
After several amended petitions had been filed, the court sustained 
demurrer the petition amended and dismissed the action. Plaintiff 
has appealed. 

the petition and the amendments thereto the plaintiff alleged, 
substance, that all times since January, 1935, Turner, George 
Turner, and Henry Turner, Jr., constituted the board directors 
and were the owners all capital stock the bank except shares; 
that Turner was president the board directors, George 
Turner was cashier, and Henry Turner, Jr., was assistant cashier, 
and that these three officers had full and complete control the affairs 
the bank; that several occasions they had made efforts obtain 
insurance the deposits the bank, but had been unable so; that 
during the month February, 1938, Henry Turner, Jr., wrote the 
that the bank was being examined the Federal Deposit Insur- 
Corporation, and that order for the bank obtain insurance its 
deposits would necessary for its assets the amount 
$20,000 and requested the appellant furnish the sum $10,000, 
that arrangements for the additional $10,000 could made; that 
order keep the transaction from appearing the bank records 
obligation the bank he, Henry Turner, Jr., and the other officers 
the bank would pay off the loan within short time. Plaintiff further 
alleged that mailed Henry Turner, Jr., check payable Turner 
for the sum $10,000 which was deposited Turner’s credit the 
Citizens Union National Bank Louisville and that Turner than gave 
his check for $9,500 the Bank Campbellsville, which was charged 
his account the Citizens Union National Bank; that $9,500 the 
money furnished plaintiff was deposited the credit the Bank 
Campbellsville the Citizens Union National Bank, and constituted 
part the assets the Bank Campbellsville the time its assets 
were turned over the State Banking Securities Commissioner 
June 1939; that was assured the officers and directors the 
Bank Campbellsville that would furnish $10,000 for the purpose 
augmenting the assets the bank, insurance its deposits the 
Federal Deposit Corporation would obtained, but the 
insurance was not obtained and was not advised the financial 
status the bank the time furnished the money any time 
thereafter until the bank ceased doing business; that the statements and 
representations made him the officers the bank the effect that 
the money advanced him was used for the sole purpose 
increasing the assets the bank order enable obtain insurance 
its deposits were false and fraudulent; and that they were obtained 
for the purpose enabling the bank continue not for 
the purpose obtaining insurance its deposits. 
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There can quarrel with appellant’s contention the authorities 
cited him support thereof that bank liable for fraud practiced 
its officer borrowing money for the bank where such transaction 
within the apparent scope his authority, and that bank ordinarily 
liable for funds appropriated its use and benefit. The sub- 
stance the petition amended that appellant loaned Henry 
Turner, Jr., $10,000 and Turner executed and delivered his note for that 
amount appellant and then gave the bank his check for $9,500 and 
thus augmented the assets the bank that extent. Appellant under- 
stood that the transaction was not appear the books the bank, 
and that was necessary augment the bank’s assets the sum 
$20,000 order enable obtain insurance its deposits the 
Federal Deposit Insurance Corporation. The insurance was not obtained 
although the bank’s assets were augmented, and appellant now argues 
that fraud was practiced upon him officer the bank and that 
the real purpose the loan was augment the assets the bank 
because its capital was impaired, fact which was ignorant. 
Appellant, his petition, set out full letter him from Henry 
Turner, Jr., which the writer said: 

far can learn FDIC wants apply for membership 
and are assured word mouth through third person that 
will admitted. However, this not definite, nor will any them 
put 

The mere fact that the Deposit Insurance Corporation was 
insisting that the bank’s assets augmented the sum $20,000 
before would consider the insurance its deposits was notice 
appellant that the bank was financial difficulty, and that its capital 
probably was impaired. 

After the bank’s book assets were increased the loans appellant 
and another February, 1938, the bank continued transact business 
for more than fifteen months and accounts were opened with new 
depositors and many old depositors were induced, doubt, continue 
such reason the bank’s apparent solvency. Appellant made the 
loan and took the personal note officer the bank knowing that the 
check executed him the officer would cashed and the proceeds 
used increase the assets the bank, and that entry would made 
its books showing corresponding increase liabilities. The rule 
that directors and stockholders are liable notes and other obligations 
given keep banks open, and are estopped from setting defense 
lack Union Bank Sullivan, 214 332, 108 
558. The same rule applies where the obligation made one not 
director stockholder, Pauly O’Brien, 460, and also where 
money deposited increase the apparent assets the bank and 
prevent its closing, Fallgatter Citizens’ National Bank, C., 
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383. this aspect the case the chancellor, well-considered 
opinion, said: 


having participated this transaction with the officers 
the bank, is, see it, better position than the bank’s officers 
would have been had they furnished the money out their own funds. 
Anyhow, after the lapse this time and after the bank has gone into 
receivership, think plaintiff estopped assert his claim against 
the depositors and creditors the bank.’’ 

The appellant entitled paid his $10,000 loan before anything 
distributed the stockholders, but this phase the matter academic 
since the record discloses that the creditors will not paid full and 
nothing will left for the stockholders. 


PRIMARY LIABILITY ACCOMMODA- 
TION MAKER AND INDORSER 


Wolf Federal Deposit Ins. Corporation. Court Errors and Appeals 
New Jersey, Atl. Rep. (2d) 219 


Where trust company which held husband’s note also signed 


wife accommodation maker and indorser maturity thereof for- 
bore its right demand payment, and upon wife’s failure pay, 
recover judgment against her, and accepted her renewal note, 
wife ceased accommodation maker and was primarily liable 
trust company holder for value. 

this case defendant corporation originally held note $3,500 
made plaintiff’s husband and indorsed him and another 
trust company. When the note fell due was renewed payment 
$200 and new note for $3,300 given husband and plain- 
tiff makers, and indorsed them and another. This new note was 
renewed three month intervals payments account and the 
giving new notes with the same makers and the same three indorsers. 
July 21, 1931, renewal note for $2,750 was made plaintiff’s 
husband and plaintiff and indorsed them but not indorsed the 
third party who had indorsed prior notes, and given the trust 
company. This note $2,750 was renewed from time time 
payments account and the giving new notes with plaintiff and 
husband makers and indorsers. July 21, 1932, new note for 
$2,650 was given plaintiff’s husband and plaintiff makers and 
indorsers and this note was thereafter renewed for the same amount 
every three months new notes with the same makers and indorsers 
until the final note July 24, 1934. The trust company assigned this 
note defendant who recovered judgment against plaintiff the 
sum, $3,792.46. Plaintiff sought this action restrain defendant 
from judgment recovered against her contending that she 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §26. 
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was accommodation maker and indorser the note sued and 
such should regarded surety and entitled such defenses 
and relief surety would have equity. 

was held that plaintiff was primarily liable the note. The 
trust company could show consideration support such primary 
liability any loss detriment sustained the trust company when 
plaintiff’s notes. was not necessary that any benefit 
should have accrued the plaintiff. When the first note which 
plaintiff’s name appeared fell due, the trust company had the absolute 
right demand payment from the plaintiff and upon plaintiff’s 
failure pay recover judgment against her; too, each 
plaintiff’s renewal notes fell due, but the trust company forbore its 
immediate right and accepted plaintiff’s renewal notes, thus extending 
her time pay. Therefore with each plaintiff’s renewal notes 
plaintiff ceased accommodation maker and indorser far 
the trust company was concerned and thus she was liable the trust 
company holder for value. 


Suit Anna Wolf against Federal Deposit Insurance Corporation 
restrain defendant from enforcing judgment recovered against com- 
plainant note. From decree dismissal, complainant appeals. 

Affirmed. 

appeal from decree the Court Chancery, advised Vice- 
Chancellor Fielder, who filed the following opinion. 


seeks restrain defendant from enforcing judgment 
for $3,792.46 recovered against her May 1941, our supreme court, 
suit promissory note dated July 24, 1934, for $2,650.00 and 
interest, made her husband, George Wolf (who subsequently died), 
and herself the order ‘ourselves,’ endorsed the makers and 
delivered the Trust Co. New Jersey (hereinafter called Trust Co.) 
She also seeks decree directing defendant for money received 
the proceeds three policies insurance the life her hus- 
band, which policies had been assigned the Trust Co. complainant 
and her husband, and apply said proceeds payment the note 
which the judgment was recovered and satisfy the judgment record. 
The note and other note obligations which her husband was liable and 
the policies insurance were assigned the Trust Co. defendant 
about April, 1939. 

contentions are that she was accommodation maker 
and endorser the note sued and such she should regarded 
surety thereon and entitled such defenses and relief surety 
should have equity; that surety she was entitled have the 
proceeds the assigned policies applied first payment the note 
suit, she was the beneficiary named the policies; that her 
assignments the policies were made pursuant agreement with 
official the Trust Co. that the proceeds the policies would first 
applied satisfy any obligation her husband which she was liable, 
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before applying them, such those obligations which she was not 
liable, and that contrary such agreement the defendant applied the 
entire policy proceeds account obligation her husband for 
which she was way legally responsible. 

the action law against complainant she could not show that 
her husband was primarily liable the note sued and that she, 
accommodation maker and endorser, was merely surety for its 
256 663]). Such defense would some available 
equity as, for instance, the holder the note knowing the complainant 
accommodation maker and endorser, had without her assent 
extended time for payment the note her husband the principal 
debtor, had compromised the claim with her husband (Westervelt 
Slatoff Theurich, 123 Eq. 593 [199 49]). But complainant’s 
claim relief not based such grounds. Her contention that 
because she was accommodation maker and endorser the note sued 
on, the knowledge the Trust Co. and also the beneficiary named 
the policies the time they were assigned the Trust Co., the defendant 
was bound equity apply the policy proceeds the discharge her 
liability before applying them the other her husband’s debt. 

note which defendant recovered judgment was the last 
series, the first which was for $3,500.00 dated April 21, 1930, made 
George Wolf and endorsed him and Atwood Wolf over the 
Trust Co., When the note fell due July 21, 1930, was renewed pay- 
ment $200 and new note for $3,300.00 was given George Wolf 
and complainant makers, and endorsed them and Atwood Wolf. 
That note was renewed three-month intervals payments account 
and the giving new notes, with the same makers and the same three 
endorsers down July 21, 1931, which time renewal note for 
$2,750.00 made George Wolf and complainant and endorsed them 
(without the endorsement Atwood Wolf) was given the Trust Co. 
and thereafter that note was renewed from time time payments 
account and the giving new notes with the last named makers and 
endorsers, until July 21, 1932, which date new note was given for 
$2,650.00 George Wolf and complainant makers and endorsers, 
and that note was thereafter renewed for the same amount every three 
months new notes with the same makers and endorsers, until the final 
note July 24, 1934. When the Trust Co. assigned that note (with 
others) defendant, was the only one which complainant was 
obligated. 


says she was accommodation maker and endorser 
the note July 21, 1930, and all the notes subsequently given 
renewal thereof and that the Trust Co. had knowledge that fact, but 
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the only proof offered substantiate her claim that she was acconi- 
modation maker and endorser her own testimony, and the only proof 
establish the Trust Co.’s knowledge that she was, consists wholly the 
fact that the proceeds the first note April 21, 1930 which she was 
not party, were credited the account George and her testimony 
that she never received any the proceeds the renewal notes signed 
her. 

not complainant was accommodation maker 
endorser the knowledge the Trust Co., she was virtue Comp. 
she became maker and endorser all the notes the series which her 
name appeared, primarily liable the Trust Co. were necessary 
show consideration support such primary liability, sufficient could 
found any loss detriment suffered the Trust Co. when accepted 
her notes. not necessary that any benefit should have accrued 
complainant. (Scherman Stern, Eq. 626 [117 631]). When 
the first note which her name appeared fell due, the Trust Co. had 
the absolute right demand payment from her and upon her failure 
pay, recover judgment against her—so too, each her renewal. 
notes fell due—but the Trust Co. forbore its immediate right and accepted 
her renewal notes, thus extending her time pay. Therefore with each 
her renewal notes she ceased accommodation maker and en- 
dorser far the Trust Co. was concerned and she was liable the 
Trust Co. holder for value. (Schmid Haines, 115 271 
[178 801]). Loss detriment was also suffered the Trust Co. when 
July 21, 1931 the note the series which Atwood Wolf was 
endorser fell due, the Trust Co. could have demanded payment from him 
new note made complainant and her husband without the endorsement 
Atwood Wolf. can find nothing the note transactions which 
required the Trust Co. treat complainant surety who had joined 
making and endorsing notes accommodation for her 
husband. 

husband had three policies insurance his life 
wherein his estate was the beneficiary originally named, but few months 
prior assignments the policies had made change beneficiary 
complainant. assignments dated January 1931, executed 
Wolf and complainant, they assigned the policies unconditionally the 
Trust Co., together with all sums money, benefits and advantages 
had derived therefrom, both accrued and accrue thereunder and 
the same day Wolf executed pledge the policies (with other assets) 
for the stated consideration financial accommodation given 
given collateral security for debts liabilities then existing 
thereafter contracted, directly indirectly Wolf. The pledge 
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agreement provides that case sale the pledged securities for 
more than the amount due the Trust Co., the surplus should paid 
Wolf. When complainant executed the assignments the policies she 
knew that the policies were held the Trust Co. security for 
all obligations which her husband was then might subsequently 
become liable the Trust Co. that time Wolf was indebted the 
Trust Co. directly and indirectly for least $15,000 and had applied 
the Trust Co. for further loan $10,000, which was granted him 
three days after the assignment the policies and apparently the 
faith the assignments. Complainant, beside being then obligated 
the Trust Co. joint maker and endorser with her husband one 
the renewal notes above mentioned, was also liable endorser her 
husband’s $5,000 note held the Trust Co. and that $5,000 note was 
paid out the proceeds the new $10,000 note. The $10,000 note was 
renewed from time time, sometimes for increased amount and 
with the policies insurance was assigned defendant. After Wolf’s 
death and receipt defendant the policy proceeds $6,693.33, the 
defendant applied the entire proceeds account the last renewal 
the $10,000 note, leaving nothing apply account the note 
which defendant subsequently recovered judgment against complainant. 
argument that the policy proceeds should have been 
applied satisfy the note which she was liable based the conten- 
tion that the beneficiary named the policies, the proceeds thereof 
belonged her and that her assignments the policies were equity 
subject her right, surety for debt her husband, have the 
proceeds applied such debt preference her husband’s other debts. 
But the proceeds the policies were not payable her her husband’s 
death. Along with the policies she made absolute assignments their 
avails without reservation and significant that the assignments 
she made reference her personal liability the Trust Co. the 
assignments and delivery the policies she, effect, consented sub- 
stitute the Trust Co. beneficiary under the policies and she facilitated 
the pledge the policies and their proceeds for all her husband’s 
obligations. (Bardsley First National Bank, 111 512 
[168 665]). Having assigned the policies and their proceeds the 
Trust Co. unconditionally, the right thus given the Trust Co. apply the 
proceeds saw fit discharge any her husband’s obligations, 
passed defendant its assignee and should not limited com- 
plainant’s plea that since she was, between her husband and herself, 
surety one his obligations, the proceeds the policies should 
have been first applied discharge that particular debt. (Irving 
Mutual: Trust Co., Eq. 629 [90 274]; Grover Board 
[109 506]). 
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further contends that she executed the assignments 
the policies express oral agreement made behalf the Trust Co. 
that the proeeeds would first applied satisfy any obligation her 
husband the Trust Co. which she was liable, and therefore the 
defendant should have applied the proceeds payment the note 
which recovered judgment against her. might first observed that, 
heretofore stated, her assignments were absolute their face and 
not even suggested that when the defendant accepted assignments 
the policies from the Trust Co. and paid consideration therefor, 
the defendant had notice any such claim complainant. However, 
the same claim contention was presented complainant defense 
defendant’s suit her note. was specifically set the answer 
she filed the action law; she testified the law suit, she testified 
here, that the agreement was made and with vice-president the 
Trust that officer testified the law suit that had recollection 
such agreement; the trial judge charged the jury that the duty 
prove the agreement the jury’s satisfaction rested complainant and 
failing she could not have verdict. The jury thereafter ren- 
dered verdict against complainant and the question the existence 
such agreement res adjudicata and cannot considered this 
(In Walsh’s Estate, Eq. 565 [74 563]). But even 
were the question not res adjudicata would find the evidence that 
complainant has failed satisfy that her assignments the policies, 
which were absolute and unconditional, were executed condition not 
referred therein. She could have demanded that the agreement 
her assignments the policies, and she could have spoken 
least some the occasions when she placed her signature 
the renewal notes, but she never asserted until after her 
death. 

Atwood Wolf, Jersey City, for appellant. 

John Milton, Jersey City, for respondent. 


LIABILITY BANK FOR PAYMENT 
CHECK PAYABLE FICTITIOUS PAYEE 


Johnston Exchange National Bank Tampa, Supreme Court 
Florida, So. Rep. 810 


person,’’ within meaning statute that instru- 
ment payable fictitious person payable bearer, refers 


For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §587. 
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its proceeds because the drawer intended. Therefore whether 
the paper considered having fictitious payee depends 
upon the knowledge intention the party against whom 
attempted assert the rule, and not upon the actual existence 
nonexistence payee the same name that inserted the 
instrument that, the one hand, real person may fictitious, 
and, the other, nonexisting person may real within this rule. 

this case check was made payable trade-name under which, 
drawer believed, individual operated his business. The check 
was intended payment for property delivered the in- 
dividual the drawer’s debtor. was held that the drawee bank 
was not liable under the statute for payment the check the 
ground that the trade-name was fictitious without drawer’s knowledge 
and that was bank’s duty ascertain existence payee, since 
payee was not fictitious person within the statute when the drawer 
intended that the check should paid. 


Action Johnston, individually, trading and doing business 
under the firm name Johnston Fixture Company against the Exchange 
National Bank Tampa, Florida, recover for wrongful payment 
check drawn plaintiff defendant bank. From judgment for 
defendant, plaintiff appeals. Affirmed. 

Mabry, Reaves, Carlton White, Tampa, for appellant. 

Knight Thompson, Tampa, for appellee. 


THOMAS, J.—The appellant claims that error was committed 
the circuit judge when entered judgment the demurrer the 
amended fifth count the declaration after ‘‘offering leave plaintiff 
open declined revise his pleading. 

The principle relied upon secure reversal the one stated 
Guaranty State Bank Trust Co. Lively, 108 Tex. 393, 194 
937, 939, 1917E, 673; ‘‘A check made payable fictitious 
person with the knowledge the maker payable bearer, and bank 
which paid the check would protected its payment any one 
presenting it. But check which made payable fictitious person 
without the knowledge the maker not payable and 
the duty the bank before paying ascertain the existence and 
the identity the payee, and failing so, refuse its 
Under the Negotiable Instruments Law note payable the bearer 
and such fact was known the person making payable.’’ Para- 
graph (3), Section 674.11, Florida Statutes, 1941. 

Having given the rule which the claims support for his 
contention and the part the statute this state with reference the 
status negotiable instrument bearing the name fictitious payee 
now proceed analysis the declaration this case. 
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was stated there that the appellee, banking corporation, charged 
the account the plaintiff check drawn him and payable 
Electric Shop, Zephyrhills, Fla.’’ There was attached 
the check ‘‘an invoice receipted for Brown’s Electric Shop, 
Zephyrhills, and so, was alleged, the bank was directed ‘‘by 
instructions contained upon said check’’ not pay unless the invoice 
attached ‘‘was receipted Brown’s Electric Shop, Zephyrhills, 
Parenthetically, copies the check and invoice were made parts 
the declaration. 

was then averred that such business actually existed was 
being operated the town stated and that this was not known the 
drawer. There followed the declaration the charge that duty 
devolved upon the bank ‘‘to ascertain whether truth and fact there 
was such payee’’ have given quotations and pay the check 
only that precise payee ‘‘but that said bank paid said check relying 
upon fictitious endorsement ‘Brown’s Although 
mention had theretofore been made the declaration ‘‘Sadler’s 
was then averred that the plaintiff led 
believe’’ that said organization had received ftom ‘‘Brown’s Electric 
certain machinery described the invoice ‘‘and, therefore, this 
plaintiff [appellant] extended’’ the former credit the amount 
the check but that, contrary appellant’s belief, ‘‘Sadler’s 
Store’’ did not receive from ‘‘Brown’s Shop’’ the machinery 
and Store did not pay said credit ex- 
tended’’ with the result that the plaintiff was damaged. 


think that the following fair interpretation the trans- 
action disclosed the check, the invoice and the allegations the 
declaration: The appellant, trading ‘‘Johnston Fixture Co.,’’ issued 
‘‘Brown’s Shop’’ check the appellee bank for five 
hundred dollars, the purchase price certain equipment delivered 
that business ‘‘Sadler’s Store,’’ and extended credit that 
amount the latter. Inscribed the instrument was the warning: 
Not Pay Unless Receipted Invoice Attached This 
The invoice described the equipment, contained receipt for five hundred 
dollars signed ‘‘Brown Elec. Shop Brown,’’ and bore the 
statement ‘‘that the [equipment] this invoice has been satisfactorily 
installed and the terms the guarantee from Brown Shop are 
satisfactory me’’ which was signed ‘‘Sadler’s Store 
Sadler.’’ Endorsed the check were ‘‘Brown Elec. Shop 
Brown’’ and ‘‘W. Sadler.’’ 

think that the allegations the declaration, considered with the 
instruments part it, completely refute the position the 
plaintiff that the check was issued fictitious nonexisting person, 
contemplated the rule which stated the outset, and that such 
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fact was unknown the drawer the time thereby placing the responsi- 
bility the bank for the amount paid the payee. 

Decision this controversy hinges correct definition the 
term ‘‘fictitious payee’’ used the statute and the decisions. The 
payee described the pleading did not fall that 
evidently the appellant’s contention that need allege and prove only 
the mythical character Brown’s Electric Shop and his own ignorance 
its nonexistence order fix responsibility the bank for honoring 
the check. This theory has been adopted him despite the allegations 
the declaration outlining not unusual transaction. were 
adopt his view would lose sight the essential characteristics 
payee who fictitious. The well drawn Soekland 
Storch, 123 Ark. 253, 185 262, Ann. Cas, 1918A, 668, where 
was written ‘‘Whenever the name inserted payee without any 
intention that made only conformity therewith, the 
payee then becomes fictitious person. other words, under the rule 
‘fictitious payee’ means fictitious person, who, though named 
payee the note, has right it, the proceeds it, because was 
not intended when the note was executed. Therefore whether the 
paper considered having fictitious payee depends upon the 
knowledge intention the party against whom attempted 
assert the rule, and not upon the actual existence nonexistence 
payee the same name that inserted the instrument; that, 
the one hand, real person may fictitious, and, the other, 
nonexisting person may real within this 

Thus, would seem that the emphasis not placed the actual 
existence the payee but upon the intention the drawer and the 
right the payee the proceeds. was said the supreme court 
South Carolina that the reference the statute ‘‘fictitious 
nonexisting person’’ meant one ‘‘who, though named payee check, 
has right it, the proceeds because the drawer 
intended, and it, therefore, matters not whether the name the payee 
used him that one living dead, one who never existed.’’ 
Bourne Maryland Casualty Co., 185 192 605, 611, 118 
844, the court said that ‘‘a negotiable instrument drawn fictitious 
payee whenever the payee named has right it, and maker 
does not intend that such payee shall take anything it,’’ fictitiousness 
therefore depending the intention the maker and the payee’s right 
the proceeds. Emphasizing the proposition that existing person 
may fictitious payee, the supreme court Missouri, First Nat. 
Bank Produce Exch. Bank, 338 Mo. 91, 33, 37, said that 
payee named instrument will deemed fictitious though 
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designating existing person, there was intent should have 
beneficial interest the 

Our the pleading and the exhibits that 
Brown, trading Brown’s Electric Shop, delivered property ap- 
pellant’s debtor and that the drawer intended him receive the money 
exchange for goods. Bourne Maryland Casualty Co., supra. There 
was irregularity using the trade name payee. Renfrow 
Anthony, 253 Ill. App. 123. true that the pleader asserts that its 
debtor did not receive the property for which the check was given but 
this allegation contradicted the receipt the invoice made part 
the pleading and signed that very debtor. 

Judging the entire transaction think that the payee named here 
was not fictitious and that there responsibility the part the 
bank pay the plaintiff the amount the check which actually 
from the conelusion the declaration that that business the one 
indebted the plaintiff for the amount the check and the court 
not advised the pleadings why the responsibility should not placed 
there. fair deduction that the loss the plaintiff was occasioned 
the failure ‘‘Sadler’s Store,’’ alleged the declaration, 

think the declaration wholly fails state any cause action 
against the bank. 


MAKER PROMISSORY NOTE BANK 
NOT ACCOMMODATION MAKER 


Federal Deposit Ins. Corporation Lynch, United States District Court 
New York, Fed. Supp. 466 


Under New York law, policy requires that one who for 
the accommodation bank executes instrument which 
the form binding obligation shall estopped from asserting 
that simultaneously the parties agreed that the instrument should 
not enforced. 

this case defendant executed and delivered promissory note 
the sum $6200 with interest per annum bank. 
Defendant deposited, with the bank security for pay- 
ment the note, certain shares stock, notes and life insurance 
policy. Later the bank closed and plaintiff receiver bank brought 
this action against defendant for amount due note. Defendant 
contended that plaintiff did not tender the collateral the time 


similar decisions see Banking Law Journal Digest (Fifth 
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presentment the note and that received consideration for 
the execution the note but had executed merely accom- 
modation the bank and heating company indebted the bank. 


was held that the bank pledgee collateral given secure 
the note was not required return the security condition 
precedent action the debt. The bank holder the note 
could rely the note the primary obligation before resorting 
the collateral security. was also held that was defense the 
action that defendant executed note for accommodation the bank 
and the heating company. There was nothing the face the 
note which showed any intention constitute the defendant 
accommodation party nor was there any reference the heating 
company. The note its face was genuine obligation. 


Civil action Federal Deposit Insurance Corporation, receiver 
the Fort Greene National Bank New York, liquidation, against 
James Lynch, doing business under the firm name and style 
motion for judgment pleadings. 

Motion granted. 

Duberstein Schwartz, Brooklyn, Y., for plaintiff. 

Edward Haas, Brooklyn, Y., for defendant. 


CAMPBELL, J.—This motion made the plaintiff for 
judgment the pleadings. 

This action based upon promissory note, executed and delivered 
the defendant James Lynch the Fort Greene National Bank 
New York, about July 9th, 1936, wherein and whereby stated, 
for value received the defendant promised pay the order the 
said bank demand the sum $6,200 with interest thereon the 
rate per annum. 

The defendant, collateral security for the payment the said 
note, deposited the following property with the bank: 


Assignment values, less previous loans aggregating $891.00, 
New York Life Insurance Company’s policies life James 
Lynch, numbered 9,041,886 and 10,975,148. 

Assignment 750 shares common stock The Panama Co, Ltd., 
par value $10.00. numbered 

Assignment six notes made Thomle aggregating 
$3,600.00. 


The said bank realized upon the cash values aforesaid policies, 
before its suspension and credited the same said note. 

April 14th, 1937, the bank closed, because inability meet 
the demands its depositors, whereupon the Comptroller the Cur- 
rency the United States America, pursuant the such 
case made and provided, appointed plaintiff Receiver the Bank. 
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the time the commencement this action, the amount due and 
owing, from the defendant the plaintiff, said note, was $5,754.39 
for which plaintiff seeks judgment. 

The summons and complaint herein were served upon the defendant, 
who filed answer and plaintiff moved for judgment the pleadings. 

Subsequent thereto, defendant filed amended answer the com- 
plaint. 

The attorneys for the respective parties thereafter entered into 
stipulation, which was filed with this Court, that the original motion for 
judgment the pleadings directed the amended answer. 

The amended answer, effect, denies the allegations the complaint, 
except that defendant admits executing the note and that payment was 
made account, the note, alleged. 

The defendant, his amended answer, interposed the following 
separate defenses: 

That there was attached the said note the collateral herein- 
before described, collateral security and that the time the 
alleged presentment said note for payment, said collateral was not 
tendered therewith. 

That defendant made the note alleged the complaint for the 
benefit and accommodation the said bank, now liquidation, 
which plaintiff the receiver, and without receiving any value therefor, 
and for the purpose lending his name ‘to the said bank, and the 
Uneeda Heating and Plumbing Corporation indebted said bank. 
That said note was given said bank without consideration and without 
any valid consideration. 


These defenses cannot, matter law, sustained. 

defense this action the note that plaintiff did not tender 
the collateral the time the presentment the note. Resource 
Holding Corp. Nitke, 139, 239 26. 

pledgee collateral, given secure debt not required 
return the security condition precedent action the debt. 
First Trust Deposit Co. Potter, 155 106, 278 847; 
538; Corpus Juris 980. 

holder note can rely the note the primary 
before resorting the collateral security. Salt Springs National Bank 
144 Mise. 547, 259 24. 

The failure plaintiff tender the collateral security constitutes 
bar this action, and that defense not only without merit, but 
not even arguable. 

defense the action that defendant alleges that executed 
the note question, for the accommodation the bank and certain 
Uneeda Heating and Plumbing Corporation. 
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action bank note, the Courts the State New 
York, have held that public policy requires that the validity the 
note which its face appears genuine obligation, and asset 
the bank can not affected allegations lack consideration, 
existence condition precedent, indebtedness the bank defend- 
ants and agreement indemnify. Mount Vernon Trust Co. 
Oakwood Gardens, Inc., 254 App. Div. 686, 582. 

the case bar, nothing appears the face the note, which 
shows any intention constitute the defendant accommodation 
party, nor does contain any reference Uneeda Heating and 
Plumbing Corporation. The note its face genuine obligation. 

The defense that defendant accommodation party, without 
merit, because such would still liable. 

Instruments Law the State New York, Chapter 
the Consolidated Laws, Section provides follows: ‘‘§ 55. Liability 
accommodation party. accommodation party one who has 
signed the instrument maker, drawer, acceptor indorser, without 
receiving value therefor, and for the purpose lending his name 
some other person. Such person liable the instrument holder 
for value, notwithstanding such holder the time taking the instru- 
ment knew him only accommodation 

The defendant’s contention that, accommodation party, 
received value for lending his name some other person indebted 
the bank (Uneeda Heating and Plumbing Corporation), and that 
the bank had knowledge the fact that was accommodation 
party, presents defense view Section the Negotiable 
Instruments Law supra. 

Defendant’s contention that signed the note for accommodation 
the bank, without merit, the Court Appeals the State 
New York, has held that public policy requires that one who for the 
accommodation the bank executes instrument which the form 
binding obligation should estopped from asserting that simul- 
taneously the parties agreed that the instrument should not enforced. 
Mount Vernon Trust Co. Bergoff, 272 192, page 196, 
196; Tarrytown National Bank Trust Co. 250 App. 

The note question conclusive the liability the defendant 
therein, and view the provisions Section the Negotiable 
Instruments Law New York State, supra, the cases cited the 
defendant, decided other jurisdictions, are not point. The cases 
cited defendant, decided the New York State Courts, are clearly 
distinguishable the facts and law. 

The matter issue was between bank and individual, not 
between individuals, and therefore, public policy, which not dealt 
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with these cases, cited the defendant, enters into the determination 
the case bar. 

The amended answer herein sham and frivolous. 

Motion for judgment the pleadings, the ground that the 
amended answer sham and frivolous, granted plaintiff against the 
defendant with costs. Settle order notice. 


PROMISSORY NOTE DELIVERED 
TIONALLY 


Carpenter, Supreme Court Oklahoma, 129 Pac. 
Rep. (2d) 1022 


Where maker note delivers the payee with the agree- 
ment that shall not take effect until the happening contingency 
the performance certain condition, and where neither the 
contingency has occurred nor the condition been performed, the note 
never becomes operative between the original parties. 

this case plaintiff and one Dr. Buellesfeld were indebted 
bank two notes aggregating $6,000. After the death Dr. Buelles- 
feld the plaintiff joined with the defendants and the widow Dr. 
Buellesfeld the execution note the bank for sum sufficient 
cover the $6,000 owed the two notes, Later suit was brought 
this note against plaintiff and defendants. Plaintiff paid the note and 
settled this action. Plaintiff then obtained note from defendants 
settlement the obligation plaintiff paid the bank for its claim 
against Dr. Buellesfeld. appeared that oral agreement was 
made the plaintiff and defendants that the note executed the 
defendants should not binding and valid obligation against the 
defendants and not take effect unless and until the assets the estate 
Dr. Buellesfeld should the net value $6,200. 

was held that parol evidence was admissible between the 
makers and the payee show that the note had been delivered condi- 
tionally. The note, therefore, was not become binding obligation 
until the happening certain contingency, wit, the realization 
$6,200 net the estate Buellesfeld. 


Suit Buellesfeld against Carpenter and another 
recover promissory note. From judgment for defendants, 
appeals. 

Judgment affirmed. 
Reily Reily, Shawnee, for plaintiff error. 
Randall Pitman, Shawnee, for defendants error. 


BAYLESS, J.—F. Buellesfeld sued Carpenter and Helen 


For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §386. 
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Carpenter the district court Pottawatomie County recover Judg- 
ment upon promissory note executed those defendants, and another 
not party here. 

The defendants filed separate but substantially identical amended 
answers, wherein they alleged among other things the following: 
further alleges and states that the time the execution and deliv 
the note sued on, oral agreement was made and entered into 
and between the plaintiff and defendants wherein was 
understood and agreed the said parties that view the fact that 
there was personal liability the part either defendants pay 
the plaintiff any sum money and view the further fact that the 
estate Dr. Buellesfeld legally indebted said plaintiff, that was 
agreed and between the plaintiff and defendants that the note sued 
herein should signed and delivered the plaintiff under the express 
consideration, understanding and agreeing that said note should not 
binding and valid obligation against the signer and not take effect 
unless and until the assets the estate Dr. Buellesfeld should 
the net value $6,200.’’ was further alleged that this was oral 
agreement and later each the separate amended answers the same 
allegation was again made. 

the trial the case the plaintiff and defendants introduced evi- 
dence show that the time the death Dr. Buellesfeld and the 
plaintiff herein were indebted, the plaintiff probably accommodation 
maker, bank two notes aggregating $6,000, and that after the 
death Dr. Buellesfeld the plaintiff joined with the defendants herein 
and the widow Buellesfeld, the execution note the bank 
for sum sufficient cover the two notes. Later suit was brought 
this note against the plaintiff herein and the defendant Helen Carpenter, 
and her mother. The other defendant herein, Carpenter, 
attorney and represented the defendants that action. The evidence 
the parties conflicts why the plaintiff herein paid that note and 
settled the action but any event did so. Beginning this point 
there complete divergence the testimony and contentions the 
parties. The plaintiff contends that defendants herein executed and 
delivered him the note sued herein settlement the obligation 
which had paid for the deceased Dr. Buellesfeld. There sufficient 
evidence the record support verdict his favor. The defendants 
admit the execution and delivery the note sued on, but they both 
testified that neither was personally indebted the plaintiff herein 
and that neither them regarded themselves obligated pay the 
debts the deceased Dr. Buellesfeld, except far the defendant, 
Helen Carpenter, heir Dr. Buellesfeld, received from his 
estate property sufficient do. this respect, there sufficient 
evidence the support verdict the jury favor the 
defendants this issue conditional delivery. 
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Plaintiff argues that the court erred admitting parol evidence 
establish that the promissory note sued was payable any other 
manner than that expressed its face. cites Posey Citizens’ State 
Bank, 266, 220 628, and other cases announcing that promis- 
sory note that complete its face including the details payment 
may not contradicted varied parol evidence tending show 
that said note payable some other manner from some specific 
source. 

Defendants assert that making this argument, plaintiff has mis- 
construed the purport their defense. They contend that the defense 
not that was payable some manner other than that expressed 
its terms, but that the note was conditionally delivered and was not 
become binding obligation until the happening certain contingency, 
wit, the realization $6,200 net the estate Dr. Buellesfeld. 

They contend that note may shown parol evidence between 
the makers and the payee have been delivered conditionally. Colonial 
Jewelry Company Brown, Okl. 44, 131 1077; Tovera Parker, 
Okl. 74, 128 101, and other Oklahoma They assert that this 
the universal rule and cite Burke Dulaney, 153 228, Ct. 
816, Ed. 698. 

find the general rule stated Am. Jur. 810, sec. that 
note may shown parol evidence have been delivered condi- 
tionally between the parties thereto. Am. Jur. 811, sec. 41, this 
rule dealt with applied the delivery the note the payee. 
said: ‘‘The provisions the Uniform Negotiable Instruments Act 
referred the preceding section settles the question whether condi- 
tional contingent delivery may made the payee. general 
even before the adoption the Uniform Act, the great weight 
authority has sustained the right the maker promissory note 
other negotiable instrument deliver the payee other obligee 
upon the condition that shall not become binding obligation except 
upon the happening certain event until the condition met, 
the instrument unenforceable. Parol evidence admissible show 
such conditional 

the notes cited support this text appears the Oklahoma 
1048, and the Oklahoma ease Farmers’ Bank Nichols, 547, 
106 834, 138 Am. St. Rep. 931, Ann. Cas. 1160, discussing the rule. 
The rule inapplicable where the note has passed into the hands 
innocent purchaser. 

Therefore are the opinion that the defense set the 
defendants supported sufficient evidence sustain the verdict 
the jury their favor. might say passing that defendants 
also pleaded failure consideration and complaint made the 
plaintiff the admission evidence this basis and the giving 
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certain instructions relating the subject consideration. 
think what have said eliminates the necessity for discussing this 
issue. The judgment the trial court affirmed. 


BANK DENIED RIGHT SET-OFF 


Haefner First National Bank Elmwood Place, Court Appeals 


The death the drawer check revokes drawee bank’s 
authority pay it. 

this case plaintiff, administrator decedent, claimed bank 
deposit $200 deposited decedent’s account defendant bank. 
Defendant bank claimed that was owed the sum $108.75 plus 
$108.75 which the latter had against the decedent’s estate. 
support its claim defendant offered evidence the assignment signed 
Weiss and proved his signature. Defendant bank also offered 
evidence uncancelled check signed the decedent payable 
Weiss for $108.75. This check was indorsed blank Weiss. 

was held that defendant bank was not entitled set-off. 
evidence the indebtedness the check was deemed prima facie have 
been issued for valuable consideration. But the death drawer 
revoked the authority the drawee pay and failure present 
check within reasonable time after issuance resulted only release 
the extent that the drawer damaged such failure. 


Action Andrew Haefner, administrator the estate Taylor 
Morgan, deceased, against the First National Bank Elmwood Place 
for the balance due deceased’s bank deposit, which defendant filed 
for the amount assigned claim against the estate. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Stanley Silversteen, Cincinnati, for appellant. 

Chester Durr, Cincinnati, for appellee. 


MATTHEWS, J.—This the second appeal this case. the 
first appeal held that the defendant’s cross-petition stated cause 
action, notwithstanding had acquired the chose after the commence- 
ment the action, and remanded the case for further proceedings. 
Haefner, Adm’r, First National Bank Elmwood Place, Ohio 

The plaintiff, Taylor Morgan, deceased, sought 
judgment for the balance alleged due bank way 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §807. 
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cross-petition, the defendant set forth that assignee Arthur 
Weiss, was the owner claim against the estate Taylor Morgan 
the sum $108.75, with interest six per cent per annum from July 
21st, 1936, that the claim had been presented the administrator for 
allowance Arthur Weiss March 18th, 1936, that, thereafter, 
March 26th, 1936, was assigned the defendant and refiled with 
the administrator March 30th, 1940, that the claim had not been paid, 
allowed, disallowed. 

The plaintiff denied the allegations the cross-petition. After the 
case had been remanded this court, the plaintiff filed amended reply 
and answer and later filed second amended reply and second amended 
answer the cross-petition. 

the second amended answer the plaintiff alleged that the bank 
deposit $200 was the only asset the estate, and that the debts 
the estate aggregated $618.48, which $349.73, constituting costs 
administration, was entitled priority over the claim the defendant 
and that allow the set-off would disturb the order distribution 
imposed statute. The plaintiff also denied any indebtedness 
Arthur Weiss the defendant. 

the trial, there was denial the allegations the petition, 
the defendant proceeded offer evidence support the averments 
its offered evidence the assignment the claim 
signed Arthur Weiss and proved his signature. addition, offered 
evidence uncancelled check signed the decedent payable 
Weiss for $108.75, dated July 21st, 1936, endorsed blank 
Weiss. The representative capacity the plaintiff and the fact that 
had rejected the claim were admitted. 

the close the cross-petitioner’s evidence, the plaintiff moved for 
dismissal the cross-petition and for judgment his petition. The 
motion was granted, judgment entered accordingly, and from that 
judgment that this second appeal was taken. 

The cross-petitioner relied entirely the check prove that decedent 
was indebted Weiss, the assignor the claim it. And counsel 
argues this appeal that both common law definition and statute 
this check negotiable instrument, and, therefore, under the law there 
prima facie presumption consideration. 

Counsel cites sections 8129, 8131, 8133, and 8290, General Code. Let 
-us examine these sections. 

section 8129, enacted that: ‘‘Every negotiable instrument 
deemed prima facie have been issued for valuable consideration 
and every person whose signature appears thereon have become 
party thereto for 

defined section 8130, General Code, Any considera- 
tion sufficient support simple and section 8133, General 
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Code, absence failure consideration made matter defense 
against any one not holder due course. 

These provisions the Negotiable Instruments Act are made appli- 
cable checks section 8290, General Code. 

(1) Assuming that were correct deciding Darby Chambers 
(#6074 upon the docket this Court) that action upon negotiable 
instrument both want and failure consideration are affirmative 
defenses, the burden proving which rests upon the defendant, does that 
apply when the action, actually predicated upon negotiable instrument, 
not form such action? 

When the pleading sets forth action upon indebtedness—an 
action which under common law pleading would indebitatus assumpsit 
—there can doubt that the burden proving the debt rests upon 
the party seeking relief. That being so, defensive pleading that denies 
the indebtedness all that required raise the issue and admit 
all relevant and competent evidence. check might item such 
evidence and would admissible and its admissibility would not depend 
whether the defendant knew its existence prior its introduction. 
hold that reason section 8133, General Code, the disclosure 
the existence negotiable check had the effect deleting element 
necessary for the plaintiff allege and prove that time, and transfer 
the other side transformed into affirmative defense would enable 
plaintiff the mere device particular form pleading place 
the defendant indefensible position from which could not escape 
except amending his answer, which, through fault his part, had 
become inadequate for his protection. course, such construction 
section 8133, General Code, should avoided. The legislature had 
intention enacting such absurdity. was legislating with reference 
negotiable instruments—and when addressed itself the matter 
defense thereto section 8133, General Code, clearly had mind 
actions form shown the pleading negotiable instruments, and 
not other forms actions which negotiable instrument would 
might become incidentally involved item evidence. The section 
must limited actions recover the instrument itself and cannot 
extended actions recover for the debt, the negotiable instrument 
being treated the pleader mere evidence the debt. 

We, therefore, hold that the burden proving that the decedent was 
indebted Arthur Weiss was upon the defendant element its 
cause action, and, conversely, that want consideration was not 
affirmative defense. The plaintiff’s denial the debt was therefore 
sufficient raise the issue lack consideration. 

(2) Now upon this issue whether there was indebtedness the 
check was competent evidence. But what was its effect evidence? The 


statutory rule (section 8129) that shall deemed prima facie 


been issued for valuable consideration. That was the rule the 
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absence statute ‘‘unless circumstances suspicion 
484. circumstances suspicion appear this case, unless 
can said that failure present the check for payment such 
circumstance. But the death the drawer revoked the authority the 
drawee pay. That may have occurred before the payee 
had had reasonable time which present for payment, thereby 
necessitating its presentation claim against the estate the drawer. 
Furthermore, the failure present check results only release the 

that the drawer damaged such failure. Deal Atlantic 
Coast Line Railroad Co., 225 Ala. 533, 144 So. 81, 455, 
page 459. 

see reason for giving check certain evidential value 
one form action, and refusing such value another. find 
such limitation the rule stated any the cases. are, therefore, 
the opinion that the check was prima facie evidence the indebtedness. 

(3) The plaintiff has alleged that this estate insolvent and that all 
its assets are needed pay obligations having priority over the claim 
the defendant. 

was denial these allegations. 

Regardless all other considerations, are the opinion that the 
judgment was correct the ground that appears from the pleadings, 
reason the failure deny this defense, that the plaintiff entitled 
judgment upon its cause action and that the defendant not 
entitled judgment upon its cause action, and that the defendant 
not entitled set-off. Haefner, Adm’r, First National Bank 
Elmwood Place, Ohio App. 213, 308. 


INTERPRETATION STATUTE AUTHOR- 
IZING FEDERAL RESERVE BANKS 
MAKE LOANS 


Billings Utility Co. Federal Reserve Bank Minneapolis, United 
States District Court, Minnesota, Fed. Supp. 691 


The statute authorizing the Federal Reserve Bank make indus- 
trial loans provide working capital when the bank satisfied that 
the applicant unable obtain assistance reasonble basis 
from any usual source, not mandatory provision. 

this case plaintiff corporation, operator heating plant 
distributing heat City Billings, Montana, required $35,000 
additional capital for plant expansion. Plaintiff corporation was 
unsuccessful its attempt obtain said capital from any the 
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usual sources. Plaintiff then applied defendant, Federal Reserve 
Bank Minneapolis, for said loan and offered adequate collateral 
security. The defendant bank refused grant the loan. Plaintiff 
corporation alleged that the defendant bank acted willfully and 
arbitrarily refusing the loan and result said refusal was 
obliged liquidate its holdings loss. Plaintiff corporation 
this action sought recover $500,000 damages and $10,000 
attorney’s fees. Plaintiff corporation contended that the statute 
authorizing the defendant bank make loans was not permissive 
but mandatory and that the statute was interpreted permissive 
and thus vesting discretionary powers with the defendant bank, then 
was contended that the defendant bank misused and abused its 
discretion the damage. 

was held that the statute granting the defendant bank the 
right make loans was permissive and not mandatory. The word 
meant ‘‘may’’ and not The statute granting 
the right make loans for industrial purposes did not 
intent that defendant bank refusing consider good loan could 
subject damages plaintiff corporation. The refusal the 
defendant bank grant the loan was not abuse discretion 
its part entitling plaintiff damages. 


Action Billings Utility Company against the Advisory Committee, 
Board Governors, agents, and Federal Reserve Bank Minneapolis 
for damages for refusal the Federal Reserve Bank make loan 
plaintiff. motion the Federal Reserve Bank Minneapolis for 
judgment dismissal, and Sheldon Wood and Walter Coffey 
quash the service each them and for dismissal. 

Motion dismiss granted. 

See, also, Supp. 309. 

The above-entitled cause came before the Court the motion 
the defendant Federal Reserve Bank Minneapolis for judgment 
dismissal the grounds (1) res judicata, and (2) that the complaint 
fails state cause action. Sheldon Wood and Walter Coffey, 
who were served attempt make the Advisory Committee and 
Board Governors parties, filed separate motions quash the service 
each them and for dismissal because the complaint fails 
state claim upon which relief can granted. 

Bryngelson, Minneapolis, Minn, (Lloyd Swords, 
Billings, Mont., counsel), for plaintiff. 

Sigurd Ueland, Minneapolis, Minn. (Thomas Hodgson, 
Minneapolis, Minn., counsel), for defendants. 


NORDBYE, J.—The facts are briefly these: Plaintiff seeks 
recover some $500,000, with $10,000 attorney’s fees, from the defendant 
Federal Reserve Bank Minneapolis claim for damages. 
alleged the plaintiff that conducted central heating plant for the 
production and distribution heat the City Billings, Montana; 
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that 1936 required some $35,000 additional working capital for 
and enlargement its plant; that was unable obtain 
financial assistance from any usual source and made application for 
this amount way loan from the defendant bank; and that the 
tendered was not only adequate, but far more than was necessary 
under the then alleges that the defendant bank 
arbitrarily, tyrannically, oppressively, monopo- 
and without good justifiable reason, refused make such 
loan,’’ and avers that, direct result such refusal, was required 
liquidate its holdings and out business its damage the 
amount sued for herein. 

December 27, 1940, action based the identical facts was 
brought the plaintiff against the defendant bank the United States 
District Court for the District Montana. The defendant moved 
dismiss upon two grounds the order indicated; first, because the 
complaint failed state claim upon which relief could 
and the ground that the defendant was inhabitant the 
State Minnesota, and therefore the venue the action was incorrect. 
The matter was argued and briefed before the Montana court, and 
thereafter the motion dismiss was granted both grounds. appears 
from the decision that court that Judge Pray ruled that the action 
should dismissed because, under the Federal Reserve Act, amended, 
the bank was under obligation make any loan, and that the 
making loans was discretionary with the bank, cause action had 
been stated secondly, ruled that dismissal must entered because, 
under 112, the defendant could only sued without 
its consent the District Minnesota, where was inhabitant. 
See Billings Utility Co. Federal Reserve Bank Minneapolis, C., 
Supp., 309. judgment dismissal was entered both grounds 
December 1941, and appeal has been taken therefrom. 

That the judgment the Montana court res judicata herein 
seems free from doubt. Plaintiff, however, urges that the Montana court 
did not have jurisdiction hear and determine the merits the action 
and therefore any judgment therein the merits not bar 
action the same issues before this Court. But this contention 
plaintiff clearly error. The second ground for dismissal asserted 
the previous action was bottomed the theory that the venue was 
incorrect under Title 28, 112 (Section the Judicial 
Code). This statute merely venue statute, and where suit not 
must brought, upon the defendant’s objection, the district where 
the defendant inhabitant. that the defendant was inhabitant 
the District Minnesota, therefore was privileged object the 
prosecution the District Montana. But that the venue 
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under the statute question merely personal privilege and, may 
waived too well established require the citation any authorities. 
Where general appearance entered and claim the benefit 
the statute made, would follow that the court vested with juris- 
diction hear and determine the controversy. Under the old practice, 
that is, before the adoption the new Federal Rules, the defendant 
having first asked for dismissal the complaint because cause 
action had been stated, might deemed have waived his rights under 
the venue statute. See United States al. Freeman al., C., 
Supp. 593. However, under the new rules, the question whether 
not the complaint states cause action and whether not the 
action lodged the proper venue, may raised the same motion 
without waiving the privilege venue. See Rule (b), Federal Rules 
Civil Procedure, following section which provides: 
defense objection waived being joined with one more 
other words, the District Court Montana could have denied the motion 
dismiss the first ground and could have granted the motion 
dismiss because the wrong venue, and under such circumstances the 
plaintiff would not have been held have waived its right challenge 
the venue merely because first attacked the sufficiency the complaint. 
But that the Montana court had jurisdiction pass upon the merits 
the complaint seems evident. was the first ground set forth the 
notice motion, the matter was argued fully and briefed, and the court 
disposed that question adversely the plaintiff and judgment was 
entered thereon. The merits, therefore, the controversy were decided 
with much finality the venue question had not been urged all. 
well recognized that, where defendant asserts more than one 
ground for. dismissal and the court sustains each separate ground 
defense, the adjudication conclusive each objection asserted, even 
though the matter could have been finally disposed determination 
any one them. This view fully sustained Freeman Judg- 
ments, Fifth Edition, 770: 


there are several defenses, any one which sufficient 
defeat the action, and the court jury finds specially favor the 
defendant upon all them, each becomes res judicata, and the judg- 
ment upon the merits, although some the defenses are the nature 
pleas abatement, and only defeat the present action. the 
defendant authorized interpose many defenses has, the 
Court may properly determine all them and the extent that 
actually does so, its adjudication conclusive although determination 
any them might have been sufficient.’’ 


simple answer the res judicata question this: The Montana 
court had jurisdiction determine each ground asserted 
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the motion dismiss. One these grounds raised the legal sufficiency 
plaintiff’s complaint and this was determined adversely plaintiff 
and judgment entered thereon. appeal having been taken, the judg- 
ment has ripened into final adjudication the merits 
claim and cannot now seek relitigate the same cause action 
this Court. 

Not only has this matter been finally disposed its merits, but 
convinced that the views Judge Pray are well-reasoned and must 
sustained. The defendant bank permitted law make loans 
corporations other than banking institutions and individual 
persons. This authority was granted 1934 when Congress amended 
the Federal Reserve Act adding Section 13b thereto. Title 12, 
352a. This section reads part: 


13b. (a) exceptional when appears the 

satisfaction Federal Reserve bank that established industrial 
commercial business located its district unable obtain requisite 
financial assistance reasonable basis from the usual sources, the 
Federal Reserve bank, pursuant authority granted the Federal 
Reserve Board, may make loans to, purchase obligations of, such 
business, may make commitments with respect thereto, reason- 
able and sound basis, for the purpose providing with working 
but obligation shall acquired commitment made here- 
under with maturity exceeding five 

For the purpose aiding the Federal Reserve banks 
out the provisions this section, there hereby established 
each Federal Reserve district industrial advisory committee, 
appointed the Federal Reserve bank subject the approval 
and regulations the Federal Reserve Board, and composed 
not less than three nor more than five members determined 
the Federal Reserve Board. Each member such committee 
shall actively engaged some industrial pursuit within the 
Federal Reserve district which the committee established, and 
each such member shall serve without compensation but shall entitled 
receive from the Federal Reserve bank such district his necessary 
expenses while engagd the business the committee, per diem 
allowance lieu thereof fixed the Federal Reserve Board. 
Each application for any such loan, advance, purchase, discount, 
commitment shall submitted the appropriate committee and, after 
examination the business with respect which the applica- 
tion made, the application shall transmitted the Federal Reserve 
bank, together with the recommendation the committee.’’ 


Plaintiff argues (1) that the statute mandatory, and that 
used therein not permissive but mandatory, and that 
means and (2) that should held that ‘‘may’’ means 
and therefore discretion vested the defendant bank, then, 
under the complaint herein, appears that the bank has misused 
and abused its discretion the damage plaintiff. 
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The first contention may disposed without any extended dis- 
cussion. reading the Act, giving due consideration its context 
and purposes, dispels any doubt the soundness defendants’ 
position. Moreover, the safeguards found the statute that 
loans shall made only exceptional circumstances and when 
appears the ‘‘satisfaction Federal Reserve bank’’ that the 
applicant ‘‘unable obtain requisite financial assistance reason- 
able basis from the usual sources,’’ that the bank aided the 
advice industrial advisory committee composed members 
engaged some industrial within the Federal 
Reserve district, and that the loans are made reasonable and 
sound basis and granted only pursuance authority granted ‘‘by 
the Board Governors the Federal Reserve System,’’ impel the 
inescapable conclusion that, when Congress used the term 
intended that the word should mean just what says. other words, 
seems too clear for argument that the right make loan under this 
Act merely permissive and enabling and not mandatory. Any other 
view contrary to, and incompatible with, plain, everyday common 
sense. Certainly, Congress never intended any such absurd situation 
plaintiff now belabors. See Raichle Federal Reserve Bank New 
Reserve Bank Minneapolis, Mont. 582, 244 883; Farmers’ 
Merchants’ Bank Federal Reserve Bank Richmond, 262 649, 


The plaintiff urges, however, that the granting loans 
Federal Reserve bank discretionary, then the defendant bank has 
abused its discretion; that the statute question was enacted for the 
benefit the public providing credit and assistance for worthy 
institutions need obtaining additional working and financial 
aid where they are unable obtain such assistance from local banks 
and other financial institutions. That this may have been the purpose 
the statute may conceded, but does not follow that every time 
the bank turns down worthy applicant for loan 
muleted damages for the consequence thereof. 


the outset, commence with the premise that Congress merely 
intended that, under certain definite limitations and safeguards, 
Federal Reserve bank should permitted make loans others than 
banking institutions. The essence the charge herein, leaving out 
redundant language, that the bank ‘‘willfully, arbitrarily, and 
without good justifiable reason, refused make such loan plain- 
There language the statute which spells out suggests 
any duty obligation the part the bank make loan anyone. 
fact, this statute not basically different from the statutory authority 
which found with respect practices national banking 
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institutions. They likewise are authorized, certain 
limitations and restrictions, make loans individuals and corpora- 
tions. Surely, one would have the temerity suggest that national 
banking institution would become liable damages before jury because 
some overly conservative official, with without justification, turned 
down loan which was tendered, accompanied ample security. 

Plaintiff cites many cases where public officials have been mandamused 
and subjected other proceedings where they have abused their discre- 
tion the performance their official duties, but such cases bear 
analogy the present situation. This statute not confused with 
the statutes which define the duties public officials, and which, while 
permissive form, are fact mandatory when showing made 
application tendered contemplated the statute. Mandamus 
may lie where public official willfully and arbitrarily refuses obey 
duty imposed upon him statute. But one will seriously contend 
that the plaintiff could have mandamused the defendant bank grant 
loan which the bank officials and the Advisory Committee refused 
recommend. The officers Federal Reserve bank are not public 
officers, officers the Government, when they assume perform the 
duties with respect granting refusing loans persons other than 
banking institutions. not understand that suggested that 
defendant bank could classified public official. The analogy sug- 
gested not applicable for other. reason than that Federal 
Reserve bank not the only institution, public private, which 
empowered grant credit private concerns. governmental 
private monopoly exists this defendant bank with reference the 
granting financial assistance the State Montana. contempla- 
tion law, plaintiff not remediless unable invoke the defend- 
ant bank’s aid. Many institutions are authorized conduct general 
banking businesses the State Montana. The mere fact that the 
other institutions apparently refused the tendered loan does not change 
the status Federal Reserve Bank. 


There not the slightest suggestion intimation the enabling 
statute wherein appears that Congress intended subject any Fed- 
eral Reserve bank damages whenever, perchance, the officials may 
have refused consider good loan, and nothing added 
rights characterizing such conduct arbitrary, capricious, mon- 
opolistic and tyrannical. the various governmental agencies such 
the Federal Reserve banks, Reconstruction Finance Corporation, Fed- 
eral Land banks, and others, had consider the factor damages when- 
ever they exercised their discretion passing loan, the efforts 
the Government aid the these times would completely 
frustrated. The line demarcation between good loan and poor 
risk often function intelligently and constructively, such 
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institutions must absolutely free act, subject only the restrictions 
the statute, and when they have done this, their actions are not subject 
review court. seems elementary, therefore, that, under the 
statute question, the bank, through its officials, could turn down 
proposed loan for any reason, whether sound otherwise, and immune 
from any claim for damages reason its refusal. Where there 
obligation make loan, must follow that liability can arise 
claim which based refusal. 

view the disposition the motion made the defendant bank, 

does not become necessary discuss the motion dismiss directed 
the attempt make the Advisory Committee and the Board Gov- 
agents, parties this action. follows, therefore, that the 
motion dismiss must granted all defendants, and each 
them, both the grounds set forth the motion the defendant 
bank, and ordered. Let judgment entered accordingly. 


PROMISSORY NOTE NOT RENDERED VOID 
AND UNENFORCEABLE INCLU- 
SION ILLEGAL WAIVER 


Brenau College Mincey, Court Appeals Georgia, Rep. 
(2d) 322 


The insertion promissory note waiver exemption 
salary and wages from garnishment does not invalidate the note and 
render void and unenforceable. 

the instant case the note provided follows: ‘‘I also waive 
the benefit the exemption daily, weekly monthly wages 
salary, from garnishment against this obligation any 
renewal the same.’’ was held that although the agreement 
waive exemption from garnishment was against public policy and 
unenforceable void, nevertheless, the part the contract based 
legal and binding consideration was severable from the waiver. 
The note, therefore, was not invalidated. 


judgment sustaining defendant’s general demurrer the petition 
and dismissing the action, the plaintiff brings error. 

Reversed. 

Brenau College sued Mincey promissory note signed 
him, payable Brenau College Conservatory, and transferred the 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §656. 
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plaintiff. The court sustained the general demurrer the petition and 
dismissed the action and plaintiff excepted. 

Isidore Blanch, Atlanta, for plaintiff error. 

appearance for defendant error. 


FELTON, J.—The note sued contained the following provision: 
also waive the benefit the exemption daily, weekly 
monthly wages salary, from garnishment against this obligation 
any renewal the same.’’ While true that against 
public policy are void, Code 20-504, and that agreements waive 
exemption from garnishment are against public policy and unenforceable 
void (Traders’ Investment Macon Railway Light Co., Ga. 
App. 125, 454; Walker Swift Fertilizer Works, Ga. App. 
283, 850), not the purpose intention the law 
invalidate legal and binding contract simply because effort made 
one the parties, purely incidental the purposes the contract, 
waive right which the law says can not waive matter 
policy. has been held this court that agreement waive 
notice attorney’s fees suit note void and unenforceable. 
Miller Roberts, Ga. App. 511, 927. has never been held 
contended, far know, that effort waive the notice would 
invalidate the note. The result would different the principal 
consideration and purpose the contract were against public policy. 
seems clear that contract based legal binding consideration 
and also containing attempted waiver right which can not 
waived because contrary public policy, which waiver wholly un- 
eonnected with the purposes the contract, severable, and the part 
thereof which legal nevertheless enforceable. Code, 20-501. This 
conclusion has been reached the Supreme Court this State, although 
the reasons were not discussed the court, Tanner Mutual Benefit 
Bldg. Ass’n, Ga. 528, 499, which was held: While 
the head family whom homestead has been set apart has 
power ‘waive homestead’ subject the homestead estate the 
payment debts for which would not otherwise liable, the mere 
insertion such waiver promissory note made the head 
the family does not invalidate the note, and render the same void 
contrary the policy the law.’’ 


LEGAL QUERIES AND ANSWERS. 


Acceptance 


favor person who, the faith thereof, receives the bill for value. 
L., See. 135. 


Certified Checks 


telegram from one bank another, which the bank 
agrees pay checks drawn named depositor, binding favor 
another bank which has knowledge the telegram? 

No. Lauritzen and First International Bank 


Checks 


bank under any obligation pay checks drawn other 
banks and presented over its counters 
not. 


Collection 


negligence for collecting bank send draft drawn 
individual the bank which payable for collection? 

No. Garrett Merchants Bank Trust Co., Miss., 118 So. Rep. 


Form Indorsement 


Yes. Pingree National Bank McFarland, Utah, 195 Pac. Rep. 


Interest 


note payable ‘‘on demand date’’ contains provision 
for interest. Does draw any interest? 

The note draws interest the legal rate after payment has been 
demanded and refused. Van Vliet Kanter, App. Div. 603, 
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Negotiability 


promissory note the written amount ‘‘five hundred dollars,’’ 
but one corner the note the amount written figures 
are the rights one who purchased the note good faith 
being note for five hundred dollars? 

The written amount prevails and the holder can enforce for 
that amount. L., See. 17. 


Notice Dishonor 


Where, after the maturity note, indorser requests 
extension time, way indicating that regards himself 
released from liability because the lack notice dishonor, 
notice 


Yes. Inge Bryant, Va., 130 Rep. 773. 569. 


Payment 


What the liability bank for refusing pay depositor’s 
proper form and properly presented 

the bank refuses payment without just cause liable the 
depositor for such damages naturally arise from the dishonor the 
check. Wiley Bunker Hill National Bank, 183 Mass. 495, 


Protest 


Does the fact that notary officer bank disqualify him 
from protesting paper belonging the bank? 


Presentment for Payment 
Where instrument specifies day maturity when should 
presented for payment? 


should presented reasonable hour the day which 
falls due. most the states days grace have been abolished 
the Negotiable Instruments Law. L., Sections 71, 72, 85. 


Statute Limitations 
When does the statute limitation begin run against bank 
deposit 


Only when there has been demand for the deposit and 
refusal the bank pay. 


Crends 


Digest Decisions Principal’s Checks Indorsed and 
Deposited Agent’s Account 


check payable the order ‘‘Turley Mortgage Company, 
Agents,’’ was indorsed and deposited the mortgage company’s 
individual account. The proceeds belonged insurance company 
for which the mortgage company acted agent the sale certain 
real estate. The mortgage company became insolvent without accounting 
the insurance company for the money. was held that the bank, 
which the check was deposited, having knowledge the fraudulent 
purpose the agent, was not liable the insurance company. New 
York Life Insurance Co. Bank Commerce Trust Co., Tenn., 111 


number checks, payable the order the Wagner Trading 


Company were indorsed its president ‘‘Wagner Trading Company, 
Wagner, and deposited Wagner his individual 
account the defendant bank. Wagner later withdrew the proceeds and 
appropriated them his own use. had authority indorse generally 
checks payable the corporation, but had authority use the 
proceeds such checks for himself. was held that, permitting 
the deposit, the bank assumed the risk Wagner’s accounting the 
corporation for the proceeds the checks and that, when Wagner 
wrongfully appropriated the proceeds, the bank became liable the 
corporation for the amount. Wagner Trading Battery Park 
National Bank, Y., 126 Rep. 347. 293. 


bank which allows agent deposit his personal account 
payable his principal will liable the principal the 
agent fails account for the proceeds the checks. Landau Grocery 


The water company indorsed, without authority, checks 
payable the company and deposited them his own bank account. 
afterwards drew the money out. The bank was held liable the 
water company for the amount the Knoxville Water Co. 
East Tennessee National Bank, 123 Tenn. 364, 131 Rep. 447. 
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bank which permits salesman deposit his individual account 
checks payable his principal will liable the principal where the 
agent appropriates the proceeds his own use. bank will not 
liable such circumstances, however, with respect check payable 
the order the principal ‘‘or bearer.’’ City National Bank Trust 
Co. Pyramid Asbestos Roofing Co., Texas, Rep. (2d) 


Where bank receives for credit the account depositor checks 
payable corporation, which the depositor president, indorsed 
such depositor the depositor withdraw the proceeds 
the checks, liable the corporation. Niagara Woolen Co. Pacific 
Bank, 141 App. Div. 265, 126 Supp. 890. 48; 
Dennies Metal Mfg. Co. Fidelity Union Trust Co., J., 123 Atl. Rep. 


Where bank permitted the employee depositor deposit 
his own account checks belonging the depositor upon unauthorized 
indorsements and withdraw the proceeds, the bank was liable the 
depositor. Deri Union Bank, Mise. Rep. (N. Y.) 531, 120 


The plaintiff company kept its account the defendant bank. 


its manager, was authorized indorse ‘‘for collection’’ checks payable 
the plaintiff and deposit them. had authority draw against 
this account. indorsed generally several checks payable the plain- 
tiff and deposited them account the defendant bank, standing 
his name manager, and appropriated the proceeds. was held 
that the bank was liable the plaintiff. Beacon Chocolate Co. Bank 
Montreal, Fed. Rep. (2d) 599. 885. 


When agent, acting without authority, indorses checks payable 
his principal and deposits them his own personal account, the bank 
will liable the principal the agent does not account the 
principal for the amount deposited this manner. Authority indorse 
checks payable the principal’s order will not implied from the fact 
that the agent authorized collect money due the principal that 
commission agent, that the principal designates him 
particular territory. Atlantic Trust Co. 
Automobile Insurance Exchange, Md., 133 Atl. Rep. 


check was drawn the order the Peerless Garage, partner- 
ship, and delivered the manager the garage. The manager indorsed 
with the name the partnership, and with his personal indorsement, 
and deposited his individual account the drawee bank. had 
authority receive cash checks payment bills, but not indorse 
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checks. The partnership never received the proceeds the check. 
was held that the drawee bank was liable the partnership for the 
amount the check. Burstein People’s Trust Company, 143 
App. Div. 165, 127 Supp. 1092. 507. 


check payable the order ‘‘Monitor Piece Dye Works,’’ was 
indorsed ‘‘Monitor Piece Dye Co., Joseph Carroll, Beneath 
this indorsement was the further indorsement, ‘‘For deposit Joseph 
Carroll deposited the check his own bank account and used 
the proceeds for his own purposes. was held that the drawee was 
liable its depositor, the drawer. The form the indorsement was 
notice the bank that the president had deposited the check his 
personal account. was further held that the drawee was entitled 
recover from the collecting bank which had presented the check the 
drawee for payment. Epstein Chatham Phenix National Bank 
Trust Co., 246 Supp. 321. 135. 


Where the president corporation indorses check payable 
the corporation and deposits his bank his own credit and uses the 
proceeds for his own purposes, the bank will liable the corporation. 
The rule the same where the check sent bank foreign 
country for collection. The rights the parties are regulated the 
law the place where the indorsement and transfer take place. Weiss- 


check payable corporation was indorsed the name the 
corporation the president and secretary and then indorsed individually 
such officers. was held that bank, which the check was sub- 
sequently deposited, was not liable the corporation. The indorsement 
the officers did not put the bank upon notice that they were convert- 
ing the proceeds their own use. Harry Lasker, Ine. Mutual 
Bank, 194 Supp. 379, 381. 486. 


Where agent authorized indorse blank, checks payable 
his principal and deposit them the principal’s account, deposits 
certain checks his own account, the bank, has knowledge 
the limitation the agent’s authority, not liable the principal. 
Parker-Gordon Cigar Co. Liberty Nat. Bank, Okla., 273 Pac. Rep. 


Where the president corporation indorses check payable 
the corporation, deposits his personal account and checks out the 
proceeds for his own personal use, the bank will not liable. The bank 
not required investigate the president’s right make such use 
the check. Sales Co. Guerguin, Tex., Rep. 
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Where agent has authority indorse checks payable his principal 
this form: Co., Watts, Manager,’’ bank will 
protected accepting checks indorsed the agent the credit 
the agent’s individual account. This even though the agent 
was instructed the principal deposit checks the principal’s 
credit only, where such instructions are unknown the bank. Rice 
People’s Savings Bank, Wash., 247 Pac. Rep. 1009. 739. 


Authority the part agent indorse checks other instru- 
ments payable his principal and deposit them his, the agent’s 
personal account may implied where the principal, for period 
time, permits the agent indorse and deposit this manner. The bank 
which the deposit made will not responsible the principal 
the agent withdraws the proceeds and fails account for them. Texas 
Co. Commercial Savings Bank, Colo., 247 Pac. Rep. 558. 667. 


Where appeared that the drawer checks payable corporation 
intended that the checks should indorsed and deposited the 
individual credit the corporation’s treasurer the bank which 
the checks were drawn scheme defraud the bank, was held that 
the bank was not liable the drawer. Weiler Marine National Bank, 
Pa., 131 Atl. Rep. 495. 144. 


bank, which permits agent deposit his individual account, 
check belonging the principal, will responsible for the amount 
the agent does not account the principal for the proceeds the check. 
Singer Sewing Machine Co. Citizens’ National Bank Trust Co., 


bank which permits agent corporation deposit his 
individual account checks payable the corporation, knowing that 
has authority so, will responsible for any amount embezzled 
the agent. Richard Livingston Bank America, Cal., Pac. 
Rep. (2d) 195. 834. 


bank, which permits officer corporation deposit his 
personal account drafts payable him such officer will not responsi- 
ble the corporation for sums which the officer thereafter wrongfully 
converts his own use, least where such deposits have been made 
the officer over period six years without complaint from his corpora- 
tion. Quanah, Acme Railway Co. Wichita State Bank, 


bank which permits officer corporation indorse and 
deposit his personal account check payable the order the 
corporation will liable the corporation for the amount the 
check action for conversion the officer uses the funds for his own 
purposes without authority. Industrial Development Manufacturing 
Corp. First National Bank, Fed. Supp. 740. 441. 
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